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CURRENT TOPICS. 





We print the views of our contributor dis- 
cussing the case of the Bank of Commerce v. 
Hoeber, not because we agree with them, but 
because the case is of such general import- 
ance and universal application that any intel- 
ligent discussion of the principles involved is 
entitled to consideration. It is a striking 
circumstance that the view he takes of the 
proper doctrine to control the adjudication in 
such a case coincides exactly with that which 
occurred at the outset of the investigation to 
some of the counsel in the case, to the editor 
of this JourRNAL, and, what is more to the 
point, to the bench of learned judges who 
decided the case, as intimated by them at 
the argument. In every instance the idea 
that first suggested itself was that the validity 
of a contract between two persons can not be 
affected by the unauthorized intermeddling 
of a third person. This view, however, re- 
ceives its correction, in the recognition by the 
investigator, of the fact that a composition 
agreement is not a series of separate con- 
tracts between the debtor and the individual 
creditors, but a single agreement, in which 
the debtor contracts with all the creditors 
and each creditor,with the debtor and all the 
other creditors. From the standpoint of each 
creditor, all the other creditors are as much 
parties to his contract as is the debtor; for, 
without their participation, there is no consid- 
eration to support his agreement. 

As to the fear expressed by our contributor 
that the creditor who is guilty of fraudulently 
accepting something in excess of his pro rata 
under the agreement, would, in consequence 
of the entire contract being rendered void, be 
placed in a position to profit by his own fraud, 
and to recover the entire balance of his debt, 
that, we fancy, is a spectre of the imagina- 
tion, and may be exorcised by an invocation 
of the doctrine of estoppel. 





The Kansas Supreme Court recently ren- 
dered a decision in a case (Lukens v. 
Freiund), which is worthy of a place beside 
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the time-honored puzzle of the legal neophyte 
about a bull, a boat and a rope of hay. The 
facts and the conclusion of the court were as 
follows: 1. F, a farmer, bought of L, a mil- 
ler, a sack of bran for the purpose of feed- 
ing his cows. Accidentally, and without any 
negligence on the part of L, but before re- 
moval from the mill, two copper clasps fell 
into the bran, were thereafter swallowed by 
one of F’s cows, and lodging, one in her 
paunch and one in her stomach, poisoned and 
killed her. The bran was not manufactured 
for F, or upon any contract with him, but was 
simply sold out of a quantity then on hand 
belonging to L, and could have been inspected 
by F at the time of the purchase if he had 
desired. Held, that, in the absence of ex- 
press warranty, F could not recover for the 
loss of his cow. 2. While, when an article 
is ordered from a manufacturer to be by him 
manufactured for a specific and understood 
purpose there is,in some cases, an implied 
warranty that the article when manufactured 
will be reasonably fit for tae purpose intended, 
yet when a purchase is made from him of a 
specific and completed article, he is to be re- 
garded as a dealer, and his liability deter- 
mined accordingly. 3. While when a dealer 
sells to a consumer food for immediate do- 
mestic consumption there may be an implied 
warranty that such food is sound and whole- 
some, yet such warranty exists only when 
such food is purchased for human consump- 
tion, and does not exist where it is bought 
and used for the feeding of stock alone. 


& 





According to a late decision of the English 
High Court, a man can not dispose of his 
body by will; it.is the executors’ duty to 
bury it, and they have the right to possession 
of it in the meantime. Testator gave his 
body to the plaintiff, a lady who was not an 
executrix, and gave her directions for cre- 
mating it. The relations would not permit 
that, and, with the consent of the executors, 
buried the deceased, he being a Roman Cath- 
olic, in the unconsecrated part of a cemetery. 
Afterwards the plaintiff applied to the Home 
Secretary for a license to remove the body, 
which was given on the understanding, im- 
plied from the plaintiff’s letters, that the body 
was not to be cremated, but buried in conse- 
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crated ground. The plaintiff took up the 
body and burnt it. This action was brought 
to recover the costs of sodoing. Held, that 


_ she could not recover; as (1) the gift of the 
body was bad in law and void; (2) the re- 


moval of the body, being done under a li- 
cense which was given for a purpose other 
than that for which it was used, was illegal ; 
and (3), that, even if it were not an illegal 
act, it was, at all events, a fraud upon the li- 
cense, and a court of equity would not en- 
tertain a claim arising out of it. 








PRESUMPTIONS OF LIFE, DEATH AND 
SURVIVORSHIP. 





Ill. 


In the American case of Wentworth v. 
Wentworth,? already cited, decided in 1880, 
it was held that the rule that it must appear 
that the person whose death is in question has 
not been heard of by those persons who 
would naturally have heard from him during 
the time had he been alive, does not confine 
the intelligence to any particular class of 
persons—it may be to persons in or out of the 
family ; and the mere failure to hear from an 
absent person for seven years, who was known 
to have had a fixed place of residence abroad, 
would not be sufficient to raise the presump- 
tion of his death, unless due inquiry had been 
made at such place without getting tidings of 
him. So in Re Rhodes, Frazer v. Renton,? 
it was held that death will not be presumed if 
it appears that further evidence can be ob- 
tained; so, if sufficient inquiries have not 
been made ;* and in Gill v. Manly,* the same 
principles, in effect, were most properly ap- 
plied. Accordingly, in equity or probate 
proceedings, advertisements are directed, 
though the seven years have expired.” In Re 
Webb’s Estate,® it appeared that a person 


171 Me. 72. 

228 L. T. (N.S.) 392. 

3 In re Creed, 1 Drew, 235; Goods of How, 18. & 
T. 53; Goods of Symth, 28 L. J. Pro. 1; Re Tindall’s 
Trust, 30 Beav. 151. 

416 Ir. L. T. R., 57. 

5 Re Allin, 15 W. R. 1164; Re Atkinson, Ste. R. 5 Eq. 
219; and see. as to the particularity necessary in affi- 
davits in such cases, Goods of Cooke, I. R. 5 Eq. 224; 
and as to the form of procedure for settlement of those 
questions in the Probate Division, Peppercorne v. 
Gardner, L. R. 3 P. & D. 149. 

61. R. 5 Eq. 235. 





emigrated to Australia, under circumstances 
showing that he was likely to communicate 
constantly with his family in Freland, and, 
having so communicated with them for some 
time, then ceased to do so, and was not heard 
of for more than seven years. From bis last 
letter it was probable that, had he lived, he 
would have continued to write home. In- 
quiries were made by his family concerning 
him, and advertisements published, but with 
no result. And it was held that there was 
sufficient prima facie evidence to establish a 
title, depending on his death without issue 
during the lifetime of a person who died af- 
ter the expiration of the seven years. Com- 
pare Gill v. Manly.?7 But, the presumption 
does not arise where it is improbable there 
would have been any ci mmunication with 
home.® There is no presumption as tp the 
age at which a person died who is shown to 
have been alive at a given time.’ But the 
age and state of health at the time of disap- 
pearance are to be regarded.!? In Gill v. 
Manly," the departed (not declared de- 
ceased) would, at the time of controversy, 
be only about sixty years old—the age at 
which the terrible Duke of Alva first set out 
on his six years’ career to crush the liberties 
of the Netherlands. 

The circumstances sppearing in the case 
last mentioned were as follows: In April, 
1842, a lease was made for twenty-one years, 
and during the life of Bryan Gill, then 
aged twenty-one, or twenty-four. In 1856 
Bryan Gill went to Steeven’s Hospital, 
Dublin, suffering from an affection in his 


eyes ; and a short time afterwards some mem- : 


bers of his family called, but could hear noth- 
ing of him. It was deposed that he had left 
this country in that year; and it was stated 
that, when leaving home, before going to the 
hospital, he had got £5 from his relatives. It 
did not appear that he had at any time sub- 


716 Ir. L. T. R., 57. 

8 Bowden v. Henderson, 2 Sm. & G. 360; Watson v. 
England, 14 Sim. 28; and see Re Smith, 31 L. J. P. & 
M. 182; M’Mahon v. M’Elroy, uhi supra; Re Mile- 
ham, 15 Beav. 507. 

9 See Stephen on Evidence, c. 14, a. 99; and as to 
death without issue, see Re Webb, ubi supra; Mul- 
laly v. Walsh, I. R. 6 C. L. 314; Doe d. Banning v. 
Griffin, 15 East, 298; Re Hanby, 25 W R. 427; or leav- 
ing no widow, Re Westbrooke, W. N. 1878, 167. 

10 Gill v. Manly, 16 Ir. L. T. R. 57; Danby v. Danby, 
5 Jur. (N.S.) 54; R. v. Harborne, 2 A. & E. 544; Re 
Beasney, L. R. 7 Eq. 498. 

116 Ir. L. 'T. R. 57. 
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sequently asked for any assistance from them ; 


and William Gill, his brother, had not heard 
from him since, and stated his belief that his 
other brothers and sisters had not heard from 
him. Butthe other brothers and sisters made 
no affidavit; nor did it appear what inquiries 
were instituted to discover his whereabouts ; 
and it was sworn by or on behalf of the lessor 
that a bailiff had been informed that Bryan 
Gill was'a mate on board an American vessel 
in March, 1875. During Bryan Gill’s absence 
rent had been paid by William Gill, and re- 
ceived by the lessor, but not, so far as ap- 
peared, with knowledge that, as alleged, Bry- 
an Gill was dead. William Gill (whose elder 
brother would have been entitled to the land, 
if Bryan Gill was still alive) claimed to be a 
‘*present tenant,’’ under a tenancy from year 
to year, and served an originating notice to 
fix a judicial rent, under the Land Law Act, 
1881, at a time when Bryan Gill, if still alive, 
would be about sixty years of age. On an 
application to the lessor to set aside the orig- 
inating notice, it was contended that it lay on 
William Gill to show by evidence that there 
was suflicient ground for deeming that Bryan 
Gill was dead; and that it was, also, material 
for him to establish the time of the death, 
whether before or after the passing of the 
act, in order to sustain his position as a 
‘*present tenant’’ from year to year within its 
provisions. If the evidence of the bailiff 
were to be received, it would appear that 
Bryan Gill was alive about six years and elev- 
en months previous; it was objected that 
this was only the hearsay of a person who 
had not even made an aflidavit; but some 
degree of reliance seems to have been placed 
on it by the court. The case of Prudential 
Assurance Co. v. Edmunds,!* may be re- 
ferred to, however, where the question, 
in 1874, was as to the death of Nutt, 
who had disappeared in 1867, and his sister 
and brother-in-law deposed that they had not 
heard of him for seven years, but, on cross- 
examination admitted that a niece of Nutt’s 
had said that in 1872 she saw a man at Mel- 
bourne whom she believed to be her uncle (in 
which the jury thought she might be mis- 
taken), but he was lost in the crowd before 
she could speak to him. .,Kelly, C. B., de- 
clined to tell the jury that Nutt should be 


122 App. Ca. 





presumed dead, as having been absent for 
seven years without being heard of, but, on 
the contrary, charged strongly for the defend- 
ants on the ground that all the members of 
Nutt’s family had ‘‘heard’’ what the niece 
had stated. The Court of Appeal, however, 
held this to be a misdirection, and, as the 
House of Lords could not agree on the sub- 
ject, their decision stood affirmed. If, then, 
the bailiff be eliminated from Gill v. Manly, 
it stands as a case where a man had disap- 
peared for no less than twenty-six years, un- 
heard of. But, on the other hand, there was 
the circumstance (which rightly seems to have 
weighed mainly with the court) that, while it 
was stated that there were brothers and sis- 
ters of Bryan Gill living, they had made no 
affidavit, nor did it appear what inquiries had 
been instituted to discover his whereabouts. 
See cases above collected. It was contended 
that, although there was no presumption of 
his death at a particular date, vet, if the pre- 
sumption were that he was dead at the end of 
the first seven years, it should be presumed 
that he was dead before the commencement 
of the second seven years. But, Mr. Com- 
missioner Litton held, rightly as we think, 
that sufficient evidence had not been brought 
forward to establish the death at all, so as to 
warrant any presumption. Indeed, if he 
quite got over that ‘‘affection in his eyes,’’ 
Bryan Gill, aged sixty (the first grand cli- 
macteric not being till sixty-three), may even 
be counted, at the present moment among the 
readers of the Jrish Law Times; but we do 
not think it was a case that admitted of any 
presumptio juris whether of life or death, al- 
though, like the Corsair, 

‘‘Nor trace, nor tidings of his doom declare 

Where lives his grief, or perished his despair.”’ 

No doubt, Gill v. Manly ?* may, perhaps 
be considered rather a strong case; the ques- 
tion, too, being so eminently one of fact, as 
shown by the cases we have cited on that 
subject, and nevertheless not having been 
remitted to the investigation of a sub-commis- 
sion, but we think this might have been other- 
wise only that it was held a yearly tenancy had 
not been created. Yet, that case would prob- 
ably have been decided the same way by 
other judges. Indeed, in one old case the 
Court of Queen’s Bench said that the law did 


16 Ir. L. T. Rep. 57. 
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not recognize the impossibility of a person 
who was alive in the year 1034 being still 
alive in the year 1827.1 So that an advo- 
cate (admitting, perhaps, that Queen Anne 
is dead) would not be without show of pre- 
cedent in favor of contending that Perkyn 
Warbeck and Lambert Simnel were even still 
in the flesh, to say nothing of Nana Sahib, 
John Sadleir, or Brigham Young, more dubi- 
ously defunct, as many maintain to this day. 
In Re Keary’s Trusts, ex parte Walsh, it 
appeared that Michael Walsh had gone to 
New Zealand some twenty years ago and had 
not since been heard of; and, after advertise- 
ments had been published here (which had 
been copied by an Australian paper) by or- 
der of the Probate Division without result, 
letters of administration as of a supposed de- 
ceased were granted to Robert Walsh, which 
are not evidence of the death, as shown by 
cases already cited; and see Thompson v. 
Donaldson, 1 Mut. Ben. Life Ins. Co. v. 
Lisdale,!? Carroll v. Carroll;8 ard Sir Ed- 
ward Sullivan, M.R., refused to order a 
transfer of the trust funds to the administra- 
tor, without better proof that the man was 
dead. ‘‘I shall not,’’ he said, ‘tact on a 
supposition of a man’s death, who may per- 
haps come back again and claim his money. 
I remember the case of a man named Moun- 
taine, who left this country and was not 
heard of for twenty years. Every one sup- 
posed him to be dead, and the Probate Court 
granted administration of his property, and 
it was distributed amongst his next of kin; 
but, some time afterwards he came back and 
claimed it back again. I remember the case 
well, and it was a lesson to me that I will not 
forget.’’ The better proof required was, how- 
ever, afterwards procured by referring back to 
the evidence adduced in the probate proceed- 
ings. That the order of the court for pay- 
ment would be no security if the person 
should turn out to be alive, see Woodhouse- 
lee v. Dalrymple.!® It is only a couple of 
months since an incident even more singular 


14 Atkins v. Warrington, 1 Chitty Pl., 6th ed. 258; 
see, also, Benson vy. Olive, 2 Str 920; and see, fur- 
ther, as to the presumption of the continuance of life, 
Pennefather y. Pennefather, I. K. 6 Eq. 171. 

15 Ch. Div , March 165, 1882. 

16 3 Esp. 63. 

17 1 Otto, 238; 13 Alb. L. J. 82. 

18 60 N. Y. 121. 

199 W. R. 475, 564. 





than old Mountaine’s return was reported to 
have occurred in Great Yarmouth. Some 
twenty-eight years ago, a man named Vince 
left his wife and three children, and went to 
Australia, and from that time nothing was 
heard of him, and his family supposed him 
dead. About three years ago he returned to 
Yarmouth, and opened a ehoe shop, under 
the name of Barnard, and here he had been 
living unrecognized by his family, who are 
all living, until January last, although his 
sons had frequently passed the shop, and 
must often have spoken to him. At last, 
however, his wife went into the shop to make 
a purchase, and her husband’s features seem- 
ing familiar to her, an investigation was 
made, which resulted in the discovery that 
Mr. Barnard was her long lost husband, he 
having assumed his Christian name. The 
family, however, now refuse to receive back 
the husband and father who so long deserted 
them. In the Scottish case of Muster and 
Seaman of Dundee v. Cockerill,?° a disap- 
pearing seaman turned up after sixteen years. 
But, the fact of a tenant for life not having 
been seen or heard of for fourteen years, by 
a person residing near the estate, although 
not a member of his family, was held prima 
facie evidence of the death of the tenant for 
life, in Lloyd v. Hunt.24_ The production of 
the will of an alleged deceased, and proof by 
a legatee of having received a bequest under 
it, coupled with the copy of an entry in the 
register of burials, has been held sufficient 
evidence of the death.22, Where a second 
marriage was contracted on the 11th of April, 
1831, and it was proved by the father of the 
former wife that he had received a letter in 
her handwriting, dated Van Dieman’s Land, 
17th March, 1831, it was held, upon the 
question of the validity of the second mar- 
riage, that the letter was admissible, and that 
the justices or jury would be justified in 
coming to a conclusion that she was alive at 
the date of the second marriage.** In the 


208 M. 278. 

214 B. & Ad. 433; ef. Wentworth v. Wentworth, 
ubi supra. 

22 Doe y. Penfold, 8C. & P. 536. 

2R vy. Harborne, 4 N, & M. 341; 2 Ad. & E. 541. 
And see further, as to the reception of such letters in 
evidence, Crofton v. Smith, 9 Ir. L. T. Rep. 120; 
Hopewell v. De Pinna, 2 Camp. 114; Sayer v. Glossop, 
2C. & K. 695; Barber vy. Holmes, 3 Esp. 190; Reid v. 
Norman, 8 C. & P. 65; Cowley v. Robertson, 3 Camp. 
439; and as to the jurisdiction of a Judge of Assize, 
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Scottish case of M’Lay v. Borland,** where. 


the testator’s son, reported to have been 
drowned in 1802, and never since heard of, 
had been writing friendly letters to his father 
up to the time of his alleged decease, the 
court, proceeding to some extent on this lat- 
ter circumstance, held in 1876 that he should 
be deemed to be dead, and to have left no is- 
sue.2° In Re Beasney’s Trusts,”° it appeared 
that an individual of dissolute habits, who 
lived in constant communication with his 
friends and relatives, was entitled to the half- 
yearly dividends payable out of a certain 
fund. He was in the habit of demanding 
and receiving these dividends immediately on 
their becoming due. But, on August 12, 
1860, he was last seen, being then in an al- 
most moribund condition, and in the follow- 
ing October the dividends were not applied 
for. There were other circumstances in the 
case, but those we have mentioned illustrate 
the kind of facts that are sufficient to raise 
the presumption or inference of death; for 
we find that they carried such weight that 
the dissolute individual was adjudged to have 
gone over to the majority before November 
14 in the same year. Q. E. D. Certainly, 
our own opinion is that the man who has giv- 
en up drawing the dividends on which he was 
dependent, must be thoroughly defunct; and 
so, if he ignores an annuity.27 But some- 
times, indeed, very loose evidence has been 
allowed to eke out the proof of death ;8 and 
elsewhere than in Scotland (where Bankton’s 
century theory would have interposed imped- 
iment), Darsie Latimer, under the circum- 
stances narrated in ‘*Redgauntlet,’’ might 
have deemed dead long before Allen Fairford 
came to his rescue. Dangerous at the best 
are all such presumptions, even as when Phil- 
ip Ray whispered to Mistress Arden, 
**It is beyond all hope, against all chance, 
That he who left you ten long years ago 
Should still be living.’’ 
—Trish Law Times. 


on a civilfbill appeal, with reference the comparison 
of handwriting, see Crofton v. Smith, 9 Ir. L. T. Rep. 
120; Carl. Co. Ct., 169. 

43K. 1124. 

2% Asto proof by the books of public offices, ete., 
see 1 Stark. Ev., 3d.ed., 247. 

26 L. R. TpEq. 498; 388 L. J. P. & M. 159. 

27 Hickman y.jUpsall, L. R. 20 Ex. 136. 

28 See Pim v. Green, 1 L. Rec. O. 8S. 44. 








COMPOSITION AGREEMENTS — BANK 
v. HOEBER, AGAIN. 





The case of the Bank of Commerce v. 
Hoeber,! may be correct on authority, but it 
seems very difficult to concede that it is un- 
questionably so, on principle. The court say 
that a composition agreement between a debt- 
or and all his creditors is rendered void by 
the fact that one of the creditors was induced 
to sign the agreement, by the officions act of 
a third person, in agreeing to pay him a sum 
of money in addition to that which he was to 
receive under the composition agreement, al- 
though such agreement with the third person 
is concealed from the other creditors until 
after the composition agreement had been 
signed and the settlement made by it, fully 


| executed, and although the debtor is wholly 


innocent of the act of the oflicious intermed- 
dler and particular creditor. The principle 
which the court extracts from the cited cases 
‘‘that a man who enters into an agreement of 
this kind is not to be deceived,’’ leads us at 
once to inquire what is the agreement between 
the debtor and his creditors? On the part of 
the debtor it is a promise to pay each of his 
several creditors a certain per cent. of their 
respective claims, treating all fairly and alike ; 
on the part of the creditors, it is a promise 
to receive such per cent. in discharge of their 
respective claims, all others consenting to do 
the same. The object of the agreement is at 
once to obtain an equitable distribution of 
the debtor’s estate, and restore him agaiz to 
the business world, or, at least, open up to 
him an opportunity to regain his position un- 
embarrassed by debt. Now if the debtor ex- 
ecutes the agreement on his part in a perfectly 
fair and open manner, he has done all that he 
agreed to do, and all that he can do; more 
should not be required. The oflicious inter- 
meddling of a third party, a stranger, in no 
way impairs his estate or his future prospects. 
The creditors Lave all received from him just 
what they contracted for, and the execution 
of the agreement leaves him in the condition 
anticipated. It may be that in order to effect 
the settlement and free himself at once from 
debt, and relying on the mutual promises of 
his creditors, he has parted with exempt prop- 
erty, property which the creditor could never 


1 Reported 14 Cent. L. J., 293. 
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reach but by the voluntary abandonment of 
the debtor aad his family. Here would seem 
to be a consideration moving from the debt- 
or, and reason enough why the courts 
should respect him as a party in good 
faith to a fair contract. The court 
assumes that its decision works no _hard- 
ship to the debtor, ‘‘because it is no hard- 
ship for a man to be compelled to pay 
his honest debts in full.’”” The answer to 
this, then, is, that it may not be true in point 
of fact, and that it is always a hardship to de- 
ny a man that for which he has fairly con- 
tracted. The creditors are not ‘‘compelled to 
accept a part of what is due them in satisfac- 
tion of the whole;’’ but if they voluntarily 
contract to do so, itis no hardship on them 
to enforce such contract, particularly after 
they have received payment of the part. They 
ought not to be permitted to receive payment, 
and then declare their agreement a nullity for 
the act of one of their number, for which the 
debtor is in no wise responsible. It isa most 
unblushing fraud to lead a man into a con- 
tract and its execution on his part, and then 
declare it a nullity for your own act; and it 
may safely be assumed, if this case is to be 
followed, that the act of such an ‘‘officious 
intermeddler’’ will never be disclosed, until 
payment has been made, and that it may then 
be looked for with entire confidence. The 
promise of the ‘“‘stranger’’ could not be en- 
forced either against himself or the debtor, 
and if he chooses subsequently to make vol- 
untary payment under @ void promise, there 
is no means of preventing it, as there was ab- 
solutely no means of preventing or guarding 
against the promise, and it ought not to vi- 
tiate a contract in every respect open and 
fair between the debtor and his creditors. It 
is admitted that such a contract ought to be 
open and fair, and that a man who enters in- 
to it ought not to be deceived. But this lan- 
guage refers to the contracting parties, and 
can not, without violence, be held to include 
the promises of an entire stranger to the 
transaction; as well include any misrepre- 
sentation or concealment of such stranger in 
regard to the debtor’s estate and ability to 
pay his debts, and permit them also to void 
the contract. A man may act in person or 
by agent; if he actsin neither way, he acts 
not at all, and ought not to suffer penalty or 
forfeiture. In such case the creditor guilty 





of the fraudulent side contract and conceal- 
ment is permitted to reap a benefit from his 
own wrong, because the composition is an 
entirety, and if void as to one, it is void as to 
all, and he may at once proceed to the en- 
forcement of a balance of his claim, which, 
but for his own fraudulent act, would be sat- 
isfied. The authorities cited by the court are 
not at hand for examination, but in the lan- 
guage of the court in its reference to Babcock 
v. Dill, 43 Barb. 577, if they go to any ex- 
tent against the principles cited, we decline 
to follow them. A. G. Scorrt. 








PATENT RIGHT—LIABILITY FOR DEBTS 
OF PATENTEE. 





AGER v. MURRAY. 





Supreme Court of the United States, October Term, 
1881. 


A patent right may be subjected »y bill in equity to 
the payment of a judgment debt of the patentee. 


Appeal from the Supreme Court of the District 
of Columbia. 

Mr. Justice Gray delivered the opinion of the 
court: 

This is a billin equity by a judgment creditor 
to subject to the payment of his debt the interest 
of his debtor in patent rights. The case was heard 
in the Supreme Court of the District of Columbia 
upon bill and answers, by which it appears to be 
as follows: 

On the 10th of April, 1876, Talbot C. Murray, 
in an action at law upona promissory note, recov- 
ered judgment against Wilson Ager for the sum 
of $2,164.66, with interest and costs. Upon that 
judgment a writ of jfiert facias was issued, and re- 
turned nulla bona. Wilson Ager had no real or 
personal property in the district, subject to exe- 
cution at law, but was the personal owner of sun- 
dry letters patent issued to him by the United 
States for useful inventions, which, if sold, would 
produce more than enough money to satisfy that 
judgment. On the 26th of September, 1876, he 
conveyed all his right and interest in these letters 
patent to the other defendant, Elisha C. Ager, 
who owned an equitable interest of one third 
therein, and who, on the 8th of October, 1877, 
reconveyed the patent rights to Wilson by an as- 
signment which was not recorded in the Patent 
Office. Wilson Ager resides in the District of 
Columbia, and the other defendant resides in the 
State of California, and both have appeared in 
the cause and answered to the merits of the bill. 

The bill prays for an injunction against further 
assignment pending the suit, and that the patents 
be sold under the direction of the court, and the 
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proceeds of the sale applied to the payment of 
the judgment debt, and the defendant Wilson 
Ager be required to execute such assignment as 
may be necessary to vest title in the purchaser or 
purchasers, in conformity with the patent laws, 
and for further relief. The decree is, that in de- 
fault of his paying by a certain day the judgment 
mentioned in the bill, with interest and costs, and 
the costs of this suit, the patent rights be sold and 
‘an assignment thereof executed by him as prayed 
for, and that, in default of his executing such as- 
signment, some suitable person be appointed 
trustee to execute the same. 

From that decree the original defendants have 
appealed to this court; and the single question 
argued before us is, whether a patent right may 
be ordered by a court of equity to be sold and the 
proceeds applied to the payment of a judgment 
debt ef the patentee. A patent ora copyright, 
which vests the sole and exclusive right of mak- 
ing, using and vending the invention, or of pub- 
lishing and selling the book, in the person to 
whom it has been granted by the government, as 
against all persons not deriving title through him, 
is property, capable of being assigned by him at 
his pleasure, although his assignment, unless re- 
corded in the proper office, is void against subse- 
quent purchasers or mortgagees for a valuable 
consideration without notice. Rey. Stat., secs. 
4884, 4898, 4952, 4955. And the provisions of the 
patent and copyright acts, securing a sole and 
exclusive right to the patentee, do not exonerate 
the right and property thereby acquired by him, 
of which he receives the profits, and has the ab- 
solute title and power of disposal, from Tiability 
to be subjected by suitable judicial proceedings 
to the payment of his debts. In England it has 
long been held that a patent right would pass by 
an assignment in bankruptcy, even without ex- 
press words to that effect in the bankrupt act. 
Hesse v. Stevenson, 3 Bos. & Pul. 565; 8. C., 
Davies Pat. Cas. 263; Longman v. Tripp, 2 New 
Rep. 67; Bloxam v. Elsee, 1 Car. & P. 558; s. C., 
Ry. & Mood. 187; 6 B. & C., 169; 9D. & R., 215; 
Mawman vy. Tegg, 2 Russ. 385; Edelsten v. Vick, 
11 Hare, 78; Hudson v. Osborne, 39 Law Journal 
(N. 8S.) Ch. 79. In Hesse v. Stevenson, Mr. Jus- 
tice Chambre, in the course of the argument, 
said: ‘*The right to the patent is made assignable ; 
why, then, may it not be assigned under a com- 
mission of bankrupt?’’ 3 Bos. & Pul. 571. And 
Lord Alvanley, delivering the unanimous judg- 
ment of the court, after observing that it was 
contended ‘that the nature of the property in 
this patent was such that it did not pass under the 
assignment,’’ and ‘that, although by the assign- 
ment every right and interest, and every right of 
action, as well as right of possession and possi- 
bility of interest, is taken out of the bankrupt 
and vested in the assignee, yet that the fruits of 
&@ man’s own invention do not pass,” said: ‘It is 
true that the schemes which a man may have in 
his own head before he obtains his certificate, or 
the fruits which he may make of such schemes, 





do not pass, nor could the assignee require him 
to assign them over, provided he does not carry 
his schemes into effect until after he has obtained 
his certificate. But if he avail himself of his 
knowledge and skill, and thereby acquire a bene- 
ficial interest, which may be the subject of assign- 
ment, I can not frame to myself an argument why 
that interest should not pass in the same manner 
as any other property acquired by his personal 
industry.”” 3 Bos. & Pul. 577,578. The recent 
bankrupt act of the United States, in defining 
what property should vest in the assignee in bank- 
ruptcy, expressly enumerated ‘all rights in equity, 
choses in action, patent rights and copyrights,”’ 
and required the assignee to sell all the property 
of the bankrupt for the benefit of his creditors. 
Rev. Stat., secs. 5046, 5062-5064. The only differ- 
ence is, that in England all such rights pass that 
become vested in the bankrupt before he obtains 
a certificate of discharge, whereas here only those 
rights pass which belong to him at the time of the 
assignment. It has been said by an English text- 
writer that ‘‘a patent right may be seized and sold 
in execution by the sheriff under a jieri facias, be- 
ing in the nature of a personal chattel.’’? Web- 
ster on Patents, 23. We are not aware of any 
instance in which such a course has been judicial- 
ly approved. But it is within the general juris- 
diction of a court of chancery to assist a judgment 
creditor to reach and apply to the payment of his 
debt any property of the judgment debtor, which 
by reason of its nature only, and not by reason of 
any positive rule exempting it from liability 
for debt, can not be taken on execution at law; as 
in the case of trust property in which the judg- 
ment debtor has the entire beneficial interest, of 
shares in a corporation, or of choses in action 
McDermutt v. Strong, 4 Johns. Ch. 687; Spader 
v. Hadden, 5 Johns. Ch. 280, and 20 Johns. 554; 
Edmeston vy. Lyde, 1 Paige, 637; Wiggin v. Hey- 
wood, 118 Mass. 514; Sparhawk v. Cloon, 125 
Mass. 263; Daniels v. Eldredge, 125 Mass. 356; 
Drake v. Rice, 130 Mass. 410. In Stephens vy. 
Cady, 14 How. 538, and again in Stevens y. 
Gladding, 17 How. 447, the point decided was 
that by asale of the copperplate engraving of a 
map on execution from a State court against the 
owner of the copyright, the purchaser acquired 
no right to strike off and sell copies of the map. 
Mr. Justice Nelson, in delivering judgment in 
Stephens v. Cady, said: ‘The copperplate en- 
graving, like any other tangible personal proper- 
ty, is the subject of seizure and sale on execution, 
and the title passes to the purchaser, the same as 
if made at a private sale. But the incorporeal 
right, secured by the statute to the author, to 
multiply copies of the map by the use of the 
plate, being intangible, and resting altogether in 
grant, is not the subject of seizure or sale by 
means of this process—certainly not at common 
law. No doubt the property may be reached by 
a creditor’s bill, and be applied to the payment 
of the debts of the author, the same as stock of 
the debtor is reached and applied, the court com- 
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pelling a transfer and sale of the stock for the 
benefit of creditors.’’ He then cited the cases in 
Johnson’s and Paige’s Reports, above referred to, 
and added: ‘But in case of such remedy, we 
suppose, it would be necessary for the court to 
compel a transfer to the purchaser, in conformity 
with the requirements of the copyright act, in or- 
der to vest him with a complete title to the prop- 
erty.” 14 How. 531. In Stevens v. Gladding, 
Mr. Justice Curtis said: ‘‘There would certainly 
be great difficulty in assenting to the proposition 
that patent and copyrights, held under the laws 
of the United States, are subject to seizure and 
sale on execution. Not to repeat what is said on 
this subject in 14 How. 531, it may be added, that 
these incorporeal rights do not exist in any par- 
ticular State or district; they are co-extensive 
with the United States. There is nothing in any 
act of Congress, or in the nature of the rights 
themselves, to give them locality anywhere, so as 
to subject them to the process of courts having 
jurisdiction limited by the lines of States andjdis- 
tricts. That an execution out of the court of 
common pleas tor the county of Bristol, in the 
State of Massachusetts, can be levied on an incor- 
poreal right subsisting in Rhode Island or New 
York, will hardly be pretended. That by the levy 
of such an execution the entire right could be di- 
vided, and so much of it as might be exercised 
within the county of Bristol sold, would be a po- 
sition subject to much difficulty. These are im- 
portant questions, on which we do not find it 
necessary to express an opinion, because in this 
case neither the copyright, as such, nor any part 
of it, was attempted to be sold.” 17 How. 451. 
The difficulties of which the learned justice here 
speaks are of seizing and selling a patent or copy- 
right upon an execution at law, which is ordina- 
rily levied only upon property, or the rents and 
profits of property, that has itself a visible and 
tangible existence within the jurisdiction of the 
court and the precinct of the officer; and do not 
attend decrees of a court of equity, which are in 
personam, and may be enforced in all cases where 
the person is within its jurisdiction. Massie v. 
Watts, 6 Cranch, 148. And the terms in which he 
refers to the statement of Mr. Justice Nelson show 
that there was no intention to criticise or qualify 
that statement. 

There are, indeed, decisions in the circuit 
courts that an assignee in insolvency, or a re- 
ceiver, of all the property of a debtor, appointed 
under the laws of a State, does not, by virtue of 
the general assigument or appointment merely, 
without any conveyance made by the debtor or 
specifically ordered by the court, acquire a title 
in patent rights. Ashcroft v. Walworth, 1 Holmes 
C. C. 152; Gordon v. Anthony, 16 Blatchf. C. C. 
234. Butin Ashcroft v. Walworth, Judge Shep- 
ley clearly intimated that the courts of the State 
might have compelled the debtor to execute such 
a conveyance. And th highest courts of New 
York and California have affirmed the power, up- 
on a creditor’s bill, to order the assignment and 
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sale of a patent right for the payment of the pat- 
entee’s judgment debts. Gillette v. Bate, 86 N. 
%. ; Pacific Bank v. Robinson, 57 Cal. - In 
Carver v. Peck, 131 Mass. 291, the court reserved 
the expression of any opinion upon that question, 
because unnecessary to the decision. And the 
assumption in Cooper v. Gunn, 4 B. Mon. 594, 
that an author could not be deprived, against his 
will, and in favor of any of his creditors, of any of 
the rights secured to him by the copyright acts, 
was merely obiter dictum, unsupported by reason- 
ing or authority. 

In the case at bar, the bill is filed by a judg- 
ment creditor of the patentee, in a court of the 
United States of appropriate jurisdiction, against 
the patentee, residing within the district and 
holding the entire legal title and two-thirds of 
the equitable interest in the patent rights, and 
against the owner of an equitable interest in the 
remaining third, who is properly made a party to 
the bill. Both defendants are before the court 
and have filed answers. The debtor’s interest in 
the patent rights is property, assignable by him, 
and which can not be taken on execution at law. 
The case is thus brought directly within the opin- 
ion delivered by Mr. Justice Nelson in Stephens 
v. Cady, of the soundness of which we entertain 
no doubt. 

The clause of the decree below, appointing a 
trustee to execute an assignment if the patentee 
should not himself execute one as directed by the 
decree, has not been objected to in argument, and 
was clearly within the chancery powers of the 
court as defined in the statute of Maryland of 
1785, which is in force in the District of Colum- 
bia. Maryland Stat. 1785. c. 72. sees. 7, 13, 25, 2 
Kilty’s Laws; Laws of District of Columbia (ed. 
1868), pp. 326, 328, 333, 336. 

Decree affirmed. 





OVER DUE CHECK—BONA FIDE HOLDER 
—NOTICE. 


LONDON AND COUNTY BANK v. GROOMER. 





English High Court, Queen’s Bench Division, 
December 19, 1881. 


The defendant drew a check in favor of M or bearer, 
and handed it to G C under circumstances which 
might have been a defense in an action by G C on the 
check. GC handed the check, eight days after date, 
to his bankers, who, without any knowledge of the 
circumstances under which it wes given to G C, gave 
value for it. The check being dishonored, in an ac- 
tion by the banker against the drawer: Held, that the 
rule of law applicable to overdue bills and notes does 
not apply to checks, and that, therefore, the mere 
fact that the holder receives a check eight days after 
date does not render his title subject to any equities or 
matter attaching to the check which might amount te 
a defense as between the drawer and payee. Itisa 
question for the jury whether the check was taken by 

he plaintiffs under circumstances which ought te 





XUM 











THE CENTRAL LAW JOURNAL. 329 








XUM 





have excited their suspicion, and the fact that it was 
eight days overdue is evidence in deciding the ques- 
tion. 


Further consideration. 

This was an action to recover £98, the amount 
‘due upon a check drawn by the defendantin favor 
of one Moss or bearer, and handed by him to 
one George Colls, who handed it, eight days after 
date, to his bankers, the plaintiffs, for value. 

The check being dishonored, the action was 
brought before Field, J., and a special jury. A 
verdict for the full amount was entered for the 
plaintiffs, and the learned judge reserved the case 
for further consideration upon the question 
whether the plaintiffs, having taken the check 
eight days overdue, took it at their peril with all 
the equities attaching to it as between the de- 
fendant and Colls. The facts are sufficiently set 
out ip the judgment. 

Matthews, Q. C. (J. Paget with him), for the 
plaintiffs. The question is whether the plaintiffs 
who took the check eight days overdue are bound 
by the equities attaching to it according to the de- 
cision in Down vy. Halling,4 B. & C. 330. That 
case has been assailed on all sides. Rothschild v. 
Corney, 9 B. & C. 388; Goodman v. Harvey, 4 A. 
& E. 870; Bank of Bengal v. Fagan, 7 Moo. P. C. 
(N. 58.) 61. The case of Brooks v. Mitchell, 9 M. 
& W. 15, is in my favor, so is Robinson v. Hawks- 
ford, 9 Q. B. 52; Ingham v. Primrose, 7 C. B. (N. 
$.) 82; 7 W. R. C. L. Dig. 12, is directly at vari- 
ance with Down v. Halling. A check can never 
be said to be overdue. See Byles on Bills, ed. 
1879, 171; Chitty on Bills, ed. 1878, 360. 

He also cited Boehm vy. Sterling, 7 T. R. 423; 
Brown v. Davies, 3 T. R. 80; Searle v. Nerton, 2 
Moo. & Rob. 404, in note; Serrell v. Derbyshire 
Railway Co., 9 C. B. 811. 

Rose Innes, for the defendant. Ingham v. Prim- 
rose is not in point, being the case of a bill of 
exchange. 

Cur. adv. vult. 

FIELD, J.—This is an action brought to recover 
£98, the amount of a check of which the plaintiffs 
were the bearers. It was dated the 2lst of Au- 
gust, 1880, and it directed the National bank to 
pay that sum to A. Moss, or bearer; and the 
statement of claim alleged presentation for pay- 
ment, non-payment and due notice of dishonor. 
The defendant, by his statement of defense, de- 
nied notice of dishonor, and alleged that the de- 
fendant, on the 20th of August, handed the check 
to George Colls under such circumstances as, if 


“proved, and if the latter had been the plaintiff, 


might have furnished a good answer to his claim. 
‘The statement of defense further alleged that 
Colls, in fraud, delivered the check to the plaint- 
iffs, who had notice of the premises. As a sepa- 
rate defense, the defendant further alleged the 
same circumstances, and that the plaintiffs were 
the agents of Colls, and had given no considera- 
tion, and held the same subject to the equities ex- 
sting between Colls and the defendant, Asa 





further defense, the defendant said that the check 
was presented for payment by Colls, and dishon- 
ored, and the plaintiffs, at the expiration of eight 
days, took the same with notice and subject to 
the equities. At the trial, the plaintiffs proved 
that Colls was a customer, having an account at 
one of their branches, and that he had on the 29th 
of August (eight days after the date) paid in the 
check to the credit of his account, and that they 
had given him consideration for the same. The 
defendant cross-examined the plaintiffs’ witnes- 
ses, but did not elicit from them any circumstances 
tending to show any notice or absence of bona 
fides on the plaintiffs’ part, or anything which 
tended to show that the payment of the check by 
Colls into his account was made under any cir- 
cumstances which ought to have excited the sus- 
picion of the plaintiffs, as reasonable men of bus- 
iness, that the check was at all tainted with fraud, 
except the circumstancee that the delivery to them 
was made eight days after the date of the check. 

The plaintiffs’ counsel contented himself with 
proving a prima facic case; and at the close of it 
Mr. Talfourd Salter said that he had not affirma- 
tive evidence to prove any notice to the plaintiffs, 
and did not wish to address the jury on the ques- 
tion as to the consideration given by the plaint- 
iff-, or the presentation by Colls alleged in the 
5th paragraph; but he submitted that, inasmuch 
as the 5th paragraph alleged that the plaintiffs 
had taken the check eight days afterits date, I 
was bound to rule that this circumstance alone 
was sufficient to entitle him to the benefit of the 
well established rule of law as applicable to over- 
due bills of exchange and promissory notes, that 
those who tuke them take them at their peril, and 
stand in no better position than those from whom 
they take them as to any equities between the lat- 
ter and the acceptor, or maker, attaching to the 
instrument; and, for his authority on this point, 
he cited the case of Down v. Halling. Mr. Mat- 
thews, for the plaintiffs, denied the existence of 
any such rule of law, and relied upon the case of 
Rothschild v. Corney. I, for the purposes of the 
day, ruled against Mr. Salter, and directed a ver- 
dict for the plaintiffs, reserving, however, for 
further consideration the questiea whether the 
mere circumstance that the plaintiffs took the 
check eight days after its date was enough by it- 
self, as a matter of law, to place the plaintiffs in 
the position of takers at their peril, so as to enti- 
tle the defendant to treat them as if they were in 
the position of Colls, and liable to have their title 
to sue defeated by any matter attaching to the 
check which would have amounted to an answer 
against Colls. 

The case was afterwards argued before me on 
further consideration, when all the authorities on 
both sides were ably and fully brought before me, 
and having considered them I see noreason to al- 
ter the view which I took at the trial. That the 
holder of an overdue bill or note, payable at-a 
fixed date of course appearing upon it, is in the 
position suggested, is established beyond all 
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doubt, and the reason of the rule is that, inasmuch 
as these instruments are usually current during 
the period before they become payable, and their 
negotiation after that period is out of the usual 
and ordinary course of dealing, that circumstance 
is sufficient of itself to excite so much suspicion 
that, as a rule of law, the indorsee must take it 
on the credit of, and can stand in no better posi- 
tion than, the indorser (Brown v. Davies). But 
with regard to checks, no such rule has been laid 
down, the case of Down v. Halling, as I shall show 
presently, not amounting, I think, to any such de- 
cision, and there is one case in which that prop- 
osition has been denied or doubted. 

In Rothschild v. Corney, the action was brought 
by the maker of the check to recover the amount 
from the defendants. The check was dated the 
19th of January. It had been obtained from the 
plaintiffs by the fraud of Brady; and Brady, on 
the 24th (five days after date), handed it to the 
defendants who cashed it bona fide, and afterwards 
presented it and received the amount from the 
plaintiffs’ bank. At the trial the learned judge 
directed the jury that if they thought the circeum- 
stanees of the case were such as ought to have 
excited the suspicion of a prudent man, and that 
the defend ants had not acted with reasonable cau- 
tion, they should find a verdict for the plaintiffs, 
otherwise for the defendants. A rule was then 
obtained .for a new trial, on the ground that the 
judge ought to have directed the jury that the 
checks were overdue, and so the defendants took 
them at their peril, and could have no better title 
than Brady; but after argument, in which Down 
v. Halling was cited, the rule was discharged, 
Lord Chief Justice Tenterden saying that it could 
not be laid down as a matter of law that a party 
taking a check after any fixed time frem its date 
must do so at his peril. Mr. Justice Littledale 
observed that, although the rule of law was so as 
to bills of exc hange and promissory notes, it could 
not be applied to checks. 

In Serrell v. Derbyshire Railway Company, the 
check was dated the 13th of August, and was not 
presented until the 6th of October, and the case 
of Down v. Halling was cited by Mr. Justice 
Cresswell for the proposition of Mr. Justice Hol- 
royd in it, that the defendants having taken the 
check more than five days after date took it at their 
peril: and Mr. Serjeant Byles, arguendo, said that 
Down v. Halling was not consistent. with Roths- 
child v. Corney. Mr. Justice Maule held that no 
such strict law existed that a check must, as 
against the maker under such circumstances, be 
presented promptly; but that when a reasonable 
time has passed a check stands on the same foot- 
ing as a bill of exchange, and holding the check 
in that particular case might probably be consid- 
ered in the nature of an overdue bill; and fraud 
being shown in its inception, the onus was thrown 
‘pon the plaintiff of showing how he got it. Of 
course, even with regard to checks, there is no 
doubt that in the ordinary course of business they 
are intended almcst as cash for early, if not 





prompt, payment; and it is well known law that, 
as between the maker and payee, although there 
is no absolute duty to present a check promptly, 
that duty so much exists that rules have been laid 
down beyond what period the payee may not de- 
lay presentation if he wishes to avoid the conse- 
quences of any damage caused to the maker by 
the insolvency of the drawee, or other injuries 
falling upon his shoulders. Having regard to this 
duty, I have come to the conclusion that, looking 
to the peculiar circumstances of Down v. Halling, 
and the mode in which the matter was there 
treated, there is no such conflict between that 
case and the case of Rothschild v. Corney as has 
been supposed. 

In Down v. Halling, the plaintiff sought to re- 
cover the amount of a check for £50, dated on the 
16th of November, 1824; he did not show how the 
check got out of his hands, but on the evening of 
the 22d,a woman, unknown to the defendant, 
bought at his shop goods worth £5, and tendered 
the check in payment, he paying her the differ- 
ence; he presented the check on the following 
day and received the amount. No evidence hav- 
ing been given by the plaintiff accounting for its 
having got out of his hands, the defendant claimed 
a nonsuit on that ground; but Lord Tenterden 
told the jury to find for the plaintiff if they 
thought that the defendant had taken the check 
under circumstarces which eught to have excited 
the suspicion of a reasonable man; and further 
(on the authority of Gill v. Cubitt, 3 B. & CO. 466, 
which has since been overruled) asked whether 
the defendant, although not acting fraudulently, 
had acted negligently in taking the check; and 
upon those directions the jury found a verdict for 
the plaintiff; and upon a rule having been moved 
for a new trial on the ground of misdirection, the 
court supported the direction as to negligence 
upon the authority of Gill v. Cubitt; and as to the 
rule, Mr. Justiee Bayley is reported to have said, 
generally, that if a check 1s taken after it is 
due, the party taking it can have no better 
title than the person from whom he took 
it; and it is in this passage that he sup- 
posed to lay that proposition down as a rule 
of law. It must be remembered, however, 
that Lord Tenterden was also a party to the 
decision of Rothschild v. Corney, and could not 
have intended to hold in that case contrarily to 
the so recent decision of Down v. Halling; and if 
the language of Mr. Justice Holroyd is looked at 
when he says that five days ought to have excited 
the defendant’s suspicion, and that in the earlier 
case areasonable time had elapsed, I think the 
true result of that case is that the court decided it 
rather upon its own peculiar facts than as intend- 
ing to lay down any strict rule of law. 

In Serrell v. Derbyshire Railway Company, Mr. 
Justice Maule says perhaps the two cases may be 
reconciled; and, if my view of the character of 
the decision in Down v. Halling is right, I have 
been able to come to the same conclusion. 

I should, therefore, under ordinary circumstan- 
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ces, have contented myself with giving judgment 
for the plaintiffs; but I think, assuming this to be 
the true view of Down v. Halling, it follows from 
that case, as well as from the other cases, that the 
true question for the jury being whether the 
check in the present case was taken by the plaint- 
iffs under such circumstances as ought to have 
excited their suspicion, and the lapse of eight 
days being a circumstance undoubtedly, though 
not conclusive, to be taken into consideration by 
them in considering the question, I ought to have 
left that question to the jury. I should, indeed, 
have done so if I had thought that Mr. Talfourd 
Salter had wished it. From what passed, how- 
ever, at the argument, | think there may have 
been some mistake on my part in the matter. It 
is urdoubtedly true thet that question was not 
left to the jury; and the defendant is entitled to 
have it put if he so wishes. I therefore give judg- 
ment for the plaintiffs with costs, subject to the 
condition that if the defendant elect within ten 
days after my judgment to have a new trial he 
may do so; and in that event the costs of the 
former trial, and of the further consideration, 
should abide the event of the second trial. 
Judgment for the plaintiffs. 


[NotTE.—The defendant did not elect for a new 


, trial within the time specified, and. plaintiffs 
signed judgment. ] 





TELEGRAPH — CHANGE IN MESSAGE 
TRANSMITTED — BURDEN OF PROOF — 
* REGULATIONS ” OF COMPANY. 





WESTERN UNION TEL. CO. v. BLANCHARD. 





Supreme Court of Georgia, March 7, 1882. 


1. It being shown that the message sent by defend- 
ant in error was changed in its transmission, the Dur- 
den was on plaintiff in error to show that it had ex- 
ercised proper diligence about the busines; of such 
transmission. In this case, the agent of the telegraph 
company shows by his evidence that the error was his 
own, and the result ‘‘of the operation of unconscious 
mental action.’’ Against such ‘* unconsciousness ’’ 
the law gives redress when loss results therefrom. 


2. Any rule or regulation of the telegraph company 
which seeks to relieve it from performing its duty, 
belonging to the employment, with integrity, skill 
and diligence. contravenes public policy as well as the 
law, and under it the party at fault can not seek 
refuge. If it became necessary for the company in 
transmitting messages with integrity, skill aud dili- 
gence to secure accuracy by having said messages, 
*‘repeated,’’ then the law devolves upon it the duty 
of repeating them. 


Assumpsit from Muscogee Superior Court. 

Jno. S. Bigby, for plaintiff in error; Peabody & 
Brannon, for defendants. 

SPEER, J., delivered the opinion of the court: 

Blanchard, Williams & Co. sued the Western 





Union Telegraph Company in an action of as- 
sumpsit for the sum of $189.71 as damages claimed 
to have been sustained in consequence of an error 
in the transmission of a day message from the 
City of Columbus to the City of New York. ‘he 
declaration alleges that, on the 19th of May, 1879, 
the plaintiff below caused to be delivered to the 
defendant a message in writing as follows: © 

‘Waldron & Tainter. New York. 

Cover two hundred September and one hundred 
August. (signed) Blanchard, Williams & Co.”’ 
to be sent and delivered to Waldron & Tainter, 
New York, and the defendant for a certain con- 
sideration u.greed to do it. That the company 
did not transmit the message as received, but 
changed it, so that when delivered to Waldron & 
Tainter in New York, it read as follows: 

“To Waldron & Tainter. New York. 

Cover two hundred September, two hundred 
August. (signed) Blanchard, Williams & Co.” 

The declaration alleges that Waldron & Tainter 
were, at that time, factors and commission mer- 
chants in New York engaged in buying and sell- 
ing cotton, and then held for plaintiffs 100 bales 
of cotton, to be delivered to their orderin August, 
1879, in New York, and that plaintiffs, desiring to 
sell said 100 bales, delivered said message to the 
defendants below, to be carried to New York to 
be delivered to said Waldron & Tainter. Plaint- 
iffs aver that the message was an order from them 
to Waldron & Tainier to sell said 100 bales of cot- 
ton on their account, to be delivered in New York 
in August, 1879, and would have been so under- 
stood if it had been delivered to them as written 
and delivered to the telegraph company. That 
the message, as sent by defendant, was an order 
to sell 200 bales, to be delivered in New York in 
the month of August, and was so understood by 
Waldron & Tainter, and, in consequence of the 
change of the message, they sold 200 bales of cot- 
ton on account of plaintiff, to be delivered in New 
York in the month of August, instead of 100 bales 
as directed by the message delivered by plaintiffs. 
By reason of this change, Blanchard, Williams & 
Co. were compelled to buy 100 bales to comply 
with the sale made by Waldron & Tainter. That, 
on the 20th of May, they advised Waldron & 
Tainter of the change in the message, and they, 
on the 21st of May, bought 100 bales of cotton to 
comply with said sale made, but, in consequence 
of the fact that cotton had advanced, a loss was 
incurred by plaintiffs of $159.67, and also were 
put to the expense of $25 in selling and buying 
said 100 bales, and $5 insending messages by tel- 
egraph to New York in connection therewith. 

To this suit defendant filed the plea: 1. Of the 
general issue. 2. That the plaintiffs, at the time 
of sending said message, made no request to have 
said méssage ‘“‘repeated,”’ did not offer or pay to 
have said message ‘‘repeated,”’ but paid for it as 
a single message under the rules and regulations 
of the company, which were known to plaintiffs 
and assented toby them. 3. That the message of 
plaintiffs was an obscure, or cipher, message, and 
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plaintiffs did not, at time of its transmission, in- 
form the defendant of the value or importance of 
the message; that the plaintiffs well knew of the 
regulations of the company as to sending obscure 
or cipher messages, and the same were sent un- 
der said rules, etc.; and defendant, under said 
rules, was not liable, and they were sent at risk 
of plaintiffs. 4. That plaintiffs did not communi- 
cate to defendants at the time of the transmission 
of said message the special circumstances under 
which it was sent, nor were they known to de- 
fendant, that the message was of any value or 
importance. 5. That the contract in respect to 
which said message was sent was an illegal con- 
tract, being a contract touching the sale of cotton 
futures. 

Under the evidence and charge of the court the 
jury returned a verdict for the plaintiffs, where- 
upon the defendant made a motion for a new 
trial on various grounds,as set forth in the record, 
which was overruled by the court, and defendant 
excepted. It appears from the evidence in this 
case that the plaintiffs below delivered tg the Tel- 
egraph Company at Columbus (the defendant) a 
message, to be trarsmitted and delivered to Wal- 
dron & Tainter, factors and commission mer- 
chants, engaged in the buying and selling of cot- 
tonin the city of New York. That in said mes- 
sage, as delivered by plaintiffs to the company, 
the said factors were instructed ‘‘to cover two 
l.undred September and one hundred August;” 
but the message received by the factors was ‘“‘to 
cover two hundred September and two hundred 
August.’? The message as received in New York 
by the factors, according to universal commercial 
usage among cotton men, meant the plaintiffs de- 
sired their factors to sell on their account two 
hundred bales of cotton, to be delivered in Au- 
nust, and two hundred bales to be delivered in 
September; whereas, the message as delivered 
for transmission to the company at Columbus, 
meant for the factors to sell two hundred bales, to 
be delivered in September, and one hundred to be 
delivered in August, on account of plaiutiffs. 
The evidence further shows that the words used 
in the telegram are terms of trade in ordinary 
use, and having the same import universally in 
trade. They meant a direction to sell, and im- 
plied that the plaintiffs were long cf cotton, to be 
delivered to them at such times. In transmitting 
the message it further appears that the message 
passed as delivered correctly over the wires from 
Columbus to Washington City. That at that last 
point it was received in the words as written and 
delivered in Columbus, but that at Washington 
City the telegram was changed, the word * two”’ 
was substituted by the operator for the word 
‘sone’ in the August delivery. Austin, a witness 
for the defendant, and the telegraph operator at 
Washington City who transmitted the message to 
New York, says: “If the printed copy at New 
York differs from the manuscript copy handled 
by me at Washington, the presumption is the er- 
ror was made by me, as being received upon the 





printing instrument at New York, it is bound to 
record exactly as transmitted, though I am una- 
ble to explain it, save by the operation of uncon- 
scious mental action.’’ It is clear, then, the er- 
ror was not the result of any ‘atmospheric 
agency,”’ but inattention and negligence in the 
operator at Washington, which he in mild terms 
calls “the operation of unconscious mental ac- 
tion.’? And it is against the ‘operation of this 
unconscious mental action”’ that the law gives re- 
dress when loss results therefrom. That the dam- 
age Claimed resulted to the plaintiffs by reason of 
this error is fully sustained by the proof and not 
contradicted, though plaintiffs diligently sougkt 
by telegrams to rectify the error and guard 
against its consequences as soon as discoveied, 
but without avail. 

The fact of negligence against the company 
and loss to the plaintiffs being thus established by 
the evidence, was the law of the case correctly 
submitted to the jury by the court, or were the 
defenses set up by the defendant under the rules 
and regulations established by the company in 
the transmission of messages such as would, un- 
der the law and evidence, protect them fiom lia- 
bility ? 

In the case of the Western Union Telegraph 
Co. v, Fontaine, 58 Ga. 433, this court held, 
‘where a message is delivered to a telegraph com- 
pany, it occupies the legal status of a bailee for 
hire, and not that of a common carrier; and if 
such message be not sent as directed, such com- 
pany is liable for the damages resulting there- 
from, unless it shows that the diligence necessary 
and appropriate to that peculiar business has been 
exercised.’’ It was also held that ‘‘an agreement 
that the company shall not be liable for errors or 
delays in the transmission or delivery or for non- 
delivery of such messages from whatever cause 
occurring shall not relieve it from liability from 
damages resulting from its failure to transmit a 
message by reason of its own gross negligence. 
Such a contract the law does not recognize.” 
Chief Justice Warner, in pronouncing the opin- 
ion of the court, said: ‘‘When a person, either 
natural or artificial, undertakes any employment, 
trust or duty,such person contracts with those who 
employ him or it to perform the duty or trust with 
that integrity, diligence and skill which belongs 
or appertains to that particular employment; and 
if by the want of either of these qualities any in- 
jury occurs to those who employ him or it 
for reward, an action on the case may be main- 
tained therefor.’’ He places the liability of the 
company on the ground that he is ‘‘a bailee for 
hire, and though they are not insurers against loss 
or damage to the thing bailed. they are required 
to exercise care and diligence in protecting or 
keeping safely the thing bailed. Here the plaint- 
iff proved that the message that he intrusted to 
be transmitted and delivered was not in fact de- 
livered, but an altered message which resulted in 
loss to the plaintiff; and after such proof under 
the law “the burden was on the bailee to show 
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proper diligence.’’ Code, sec. 2064. And when 
it undertook to do this, its own agent and witness 
shows the error was his own, and the result of 
‘the operation of unconscious mental action.” 

In the same case,Judge Bleckley,while not con- 
curring that the liability of the company was that 
of a bailee for hire, held that the company could 
not stipulate against liability for its own “gross 
negligence.’ ‘‘In no business carried on for re- 
ward can that be done.”’ Judge Jackson, concur- 
ring, ‘*was inclined to think that the business of 
a telegraph company is very similar to that of a 
‘common carrier,’ and approximates very near- 
ly to that business;’’ and his reasoning upon the 
proposition is cogent and difficult to answer, if 
not conclusive. In looking into the charge of the 
court, he clearly has svbmitted the rule of liabil- 
ity as thus recognized and established by this 
court; and we think the charge was pertinent, 
clear and applicable to the facts of the case. It 
is insisted, however, that by way of defense, as 
the plaintiffs made no request or payment to have 
the message sent ‘‘repeated,’’ and as under the 
evidence and rules of the company absolute ac- 
curacy in the transmission of messages can only 
be secured by ‘repeating’? them, the plaintiffs 
were notified by the printed rules of this necessi- 
ty, and hence defendant is not liable, since it did 
not repeat the message. We can only say that 
any rule or regulation of the company which seeks 
to relieve it from performing its duty, belonging 
to the eiauployment, with integrity, skill and dili- 
gence, contravenes public policy as well as the 
law, and under it the party at fault can net seek 
refuge. If it become necessary for the company 
in transmitting messages with “integrity, skill 
and diligence’’ to secure accuracy to have said 
messages ‘‘repeated,’’ then the law devolves upon 
them that duty to meet its requirements. We 
know of no Jaw in this State which limits their 
tolls on messages; this is under their own con- 
tract. A message must be transmitted with in- 
tegrity, skill and diligence, and the mode of 
attaining accuracy in such work they have at 
their command,—the compensation paid therefor 
the law does not seek to limit or restrict. 28 Ga. 
543; 58 Ga. 433; 34 Ga. 215; 1 Daly Tel. Cases, 
288; 29 Md. 222; 27 Ia. 432; 60 Me. 530. 

In the case in 27 Ia., the court, in full view of 
the authorities, held ‘‘that a telegraph company 
can not, by any rule or regulation it may make, 
relieve itself from mistakes caused by the 
want of ordinary care. Hence they would be lia- 
ble for ordinary as well as for gross neglect.”’ In 
the request to charge made by plaintiff in error,the 
refusal of which is complained of in the first and 
second grounds of the motion, the charge asked 
for, by implication at least, seeks a protection for 
the company under its ‘“trules and regulations” 
which are not sanctioned by law. Neither do we 
think the company, by any rule or regulation of 
its own, can protect itself against every degree of 
negligence except “gross negligence or fraud,” 
as is claimed in the written request to charge, and 





assigned as error for the refusal thereof in the 
third ground of the motion. Nor is the effort 
to fix by rule or regulation the amount of 
damages the company may be liable for, im 
harmony with where liability is incurred. © 
Me. 530. To say the company shall only be 
liable for the amount of tolls paid out is 
practically to excuse them altegether. 

In the refusal to charge as asked for in the 6th 
ground of the motion, ‘‘as to plaintiffs presenting 
their claim for damages within sixty days to some 
agent of the company authorized to exercise its 
corporate powers inrelation to the subject-matter 
of the claim,”’ it appears that the defendant is a 
foreign corporation, and we think a presentation 
of this claim for damages within sixty days, as 
shown by the evidence to the resident agents 
of the defendant at Columbus, who made this 
contract and transmitted the message, is a suf- 
ficient compliance with the law and rule, and that 
was all that was required. As to the 5th ground 
in the request to charge, we do not see but what 
the message sought to be transmitted was, accord- 
ing to the proof, an ordinary commercial message 
intelligible to hose engaged in cotton dealing, 
and that we can see no such special purpose in- 
tended by the sender which was unknown to the 
company as to vary the rule of liability. There 
was, at least, enough known to them to show that 
it was a commercial message of value attached te 
the message, and that is sufficient. 55 Pa. St., 
262; Tel. Cases, 256; 1 Daly, 474; 44 N. Y., 263; 
41 N. Y., 544; 45 N. Y.,744. Moreover, the same 
obscure word ‘cover’ here used seems to have 
been known to defendant in the case in 58 Ga. 
433, against the same company, when no such de- 
fanse w.s then set up as to its being ‘‘obscure.”’ 
The 7th and 8th grounds of the motion complain- 
ing of the refusal of the court to charge ‘that if 
this was a sale of cotton by Waldron & Tainter 
for plaintiff to be delivered at a future day, thea 
it was a speculation upon chances, the contract 
was illegal, and no recovery can be had;” ‘and, 
on the other hand, charging that though this 
might be so, that the defendant in this case could 
take nothing by it, that they were bound by their 
contract with plaintiffs, without reference to it.” 

Granting the contract of selling futures in cot- 
ton is contrary to our law if the same was to be 
here performed, still the agents in New York, 
who bought and svld the cotton (and presumably 
were bound for it), could recover of the plaintiffs 
the amount of the loss for them they had paid. 
If so, on plaintiffs paying this loss, they have 
sustained a legal injury, and the Telegraph Com- 
pany who caused theinjury are liable for it. The 
sending of the message was a legal act. Plaint- 
iffs were bound to pay in law the toll on the 
same, and if so, when the company takes its ben- 
efits, why may it not be held liable for negligence 
in the performance of it? 48 Ga., 102; 46 Qa., 
501. 

Judgment affirmed. 
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JURY TRIAL—COMPETENCY OF JUROR— 
WAGER UPON RESULT. 





SEATON v. SWEM. 





Supreme Court of Iowa, April 5, 1882. 


A person who has made a bet of twenty-five cents 
upon the result of an election, and has paid it under 
the impression that he had lost his wager, but with 
the understanding that it should be returned to him 
if the final result should prove otherwise, is not a 
competent juror to try a case brought to contest such 
election. 


Appeal from Linn Circuit Court.’ 

At the election held in November, 1880, the 
appellant, Seaton, and the appellee, Swem, were 
candidates for the office of sheriff of Linn Coun- 
ty. The board of supervisors, at their regular 
meeting as a board of canvassers, canvassed the 
returns from the election precincts in said county 
and declared the appellee, Swem, elected sheriff 
of Linn County. The appellant contested the 
election of Swem. The court for the trial of this 
contested election, consisting of Daniel Travis, 
chairman of the board of supervisors, and J. S. 
Anderson, Esq., chosen by Swem, and C. W. 
Kepler, Esq., chosen by Seaton, on December 9, 
1880, pronounced judgment that the contestant, 
B. F.:Seaton, had been duly elected sheriff of 
Linn County. From this judgment Swem ap- 
pealed to the Circuit Court of Linn County. The 
cause in said circuit court was tried to a jury, and 
a verdict was returned that the incumbent Swem 
was duly elected sheriff. The appellant filed a 
motion for a new trial, based upon the alleged 
misconduct of certain of the jury and of one 
Reip, the bailiff who had the jury in charge. 
The court overruled the motion and entered judg- 
ment that the incumbent Swem was duly elected 
to the office of sheriff, and is entitled to the pos- 
session of thesame. The court also entered judg- 
ment against the contestant for the costs, taxed 
at $265.60. The contestant appeals. 

Blake & Harmel, for appellant; Miles & Keeler 
and Rickel & Easimau, for appellee. 

Day, J., delivered the opinion of the court: 

The appellant, in support of his motion fora 
new trial, filed the affidavit of one Frank Haynes 
that he had money bet upon the result of the elec- 
tion of sheriff with one A. Caldwell, who served 
as a juryman in the trial of the cause—Caldwell 
betting that Edward L. Swem would be elected 
sheriff of Linn County, and Haynes betting to the 
contrary—and that the money so bet and put up 
on the election was subject to be paid over on the 
decision of this cause. The affidavit of one G. A. 
Patterson was also filed that, on the 18th day of 
January, 1881, said A. Caldwell stated in the pres- 
ence of affiant that it would be money in his (said 

. Caldwell’s) pocket to have Edward L. Swem de- 
clared elected sheriff of Linn County, and seated 
as said sheriff; that said Caldwell and said Ed- 
ward L. Swem held a private conversation before 





Caldwell was summoned as a juryman in this 
cause; that, almost immediately after said con- 
sultation, which took place at Park Place Hotel, 
Caldwell started for the court-house, and imme- 
diately after reaching the court-house, he was 
chosen from among the bystanders as a juryman 
in the case. The affidavit of Frank Winsor was 
filed, that on or about January 17, 1881, Caldwell 
stated in his presence aud to him that it would be 
money in his pocket to have Edward L. Swem 
elected sheriff. 

The plaintiff filed his affidavit stating that he 
never knew or heard of the facts set forth in the 
foregoing affidavits until afcer the return of the 
verdict. The attorneys of plaintiff also filed their 
affidavit stating that they never knew or heard of 


the facts stated in the foregoing affidavits until 


after the return of the verdict, and that A. Cald- 
well, before being empanelled or received as a 
juror to try the cause, was sworn and examined 
as to his qualifications as a juror, and asked if he 
had ever formed or expressed any opinion as to 


the merits of the cause, or wasin any manner in-. 


terested in the action. The appellee caused to be 
filed the affidavit of A. Caldwell, as follows: 
**That, prior to or during the trial of said cause, I 
never had any conversation whatever with E. L. 
Swem, or with either of his attorneys, in regard 
to said suit or the matters involved therein, at the 
Park Place Hotel or any other place whatever; 
that I never spoke to said Swem about said matters 
in controversy at any time or place prior to the 
decision of said cause, nor did he ever talk with 
me about the sat.e, or about being a juror in said 
cause; that, prior to the general election of No- 
vember 2, 1880, I did make a bet of twenty-five 
cents with Frank Haynes that Swem would be 
elected sheriff; that said bet was made only at the 
solicitation of said Haynes, and more by way of 
banter than in earnest; that, after the contest, be- 
fore the eleetion board of contest was decided, at 
Haynes’ request I paid over the money to him; 
that it was such a trivial matter that I had utterly 
forgotten it at the time’ I was called as a jur- 
or in this cause; that I had no interest what- 
ever in the result of said action, and had 
neither formed nor expressed an opinion as 
to the merits of the action; that I nevey 
used the expression that it would be money in my 
pocket to have E. L. Swem declared ejected sher- 
iff of Linn county, as sworn to by G. A. Patterson 
and Frank E. Winsor, * * * * but remem- 
ber saying to said Winsor that I did not care who 
was elected sheriff, althongh I could have made 
more from Swem, as he might have wanted liv- 
ery from my stable; that said remark was made 
in a general conversation, and was not meant or 
intended by me as anything serious, as I had no 
conversation with said Swem at any time about 
livery. Iam sure that I had no interest whatever 
in said Swem’s election, and that the above mat- 
ters made no impreszion or had no influence upon 
me as a juror or otherwise.” 

The court made an order that the affiants ap- 





XUM 














XUM 


THE CENTRAL LAW JOURNAL. 335 








pear, and submit to a cross-examination, upon 
which Frank Haynes testified as follows. ‘Be- 
fore election I bet 25 cents with Caldwell. I bet 
Seaton would be elected, and he bet Swem would 
be elected Sheriff. The money was put up in Mr. 
Parson’s hands. After the election Mr. Caldwell 
drew the money with my consent. Then Seaton 
contested the election, and the three persons 
decided in his favor; and after that, when Mr. 
Seaton was declared elected, Caldwell paid me 
back the money. Question. What was said be- 
tween you at that time in regard to that money 
in case it was subsequently reversed. Answer. I 
told him if it went the other way I was to have 
the money, and if it went the other way again I 
was to pay him the money. I told him I would 
pay him the money.” 

It appears clearly that while the wager was 
paid to Haynes upoa the determination in favor 
of Seaton it was paid with the understanding that 
the whole amount should be paid back if the de- 
cision in favor of Seaton should be reversed. The 
bet thus became a wager as to the ultimate result 
of the very trial in which Caldwell was called as 
a juror. If these facts had been disclosed before 
he had been accepted as a juror, they certainly 
would have furnished ground for a challenge for 
cause. It is entirely opposed to all our ideas of the 
impartiality which should characterize judicial 
proceedings that controversies between parties 
should be decided by persons who have made 
wagers as to the result. If it is competent for one 
juror to serve who has made such a wager, then 
the whole jury may be composed of persons who 
have wagers pending upon the result. That such 
a thing should be tolerated is offensive to every 
notion of justice. There can be no assurance that 
a just and impartial decision can come from such 
asource. Decisions of courts can command re- 
spect and confidence only when it appears that 
they are announced by parties absolutely without 
prejudice or bias. 

It is true, the amount of the bet is very small. 
But there is no legal principle upon which it can 
be said that a juror having a wager of $1,000 as 
to the result of a litigation is incompetent, and 
one having a wager of 25 cents is competent. 
Courts can not determine as to the degrees of 
bias, nor will it do to hold that a juror having any 
bias is competent. The wager seems to have been 
regarded by the parties to it as a matter not whol- 
ly without interest. When the result was de- 
clared in favor of Swem, Caldwell drew the whole 
sum, and when this result was reversed and Seaton 
was declared elected, the amount was paid to 
Haynes; not, however, withvut a promise to pay 
it back if Swem should ultimately obtain a deci- 
sion in his favor. It will not do to say that Cald- 
well was not rendered incompetent because the 
law would furnish him no remedy to recover the 
amount of the bet. If this be held, then ajl the 
jurors in a cause may have bets, however large, 
depending upon the result of the controversy, 
and still be competent. Who can say to what ex- 





tent the desire of a party who has made a bet to 
have his judgment sustained would influence him 
when called upon to determine, from evidence, 
whether the fact accorded with or was opposed to 
his previously expressed opinion as to the result? 

Can it be said that a party who has made a bet, 
however small, as to afuture event, has expressed 
no opinion as to the result? Can it be said that 
a person in such a situation is in a condition im- 
partially and without any bias to weigh the evi- 
dence upon which depends the determination of 
the existence or non-existence of the event? 
Ordinarily, one expects what he desires, and bets 
upon the accomplishment of what he expects. 
Usually, the mere fact of making a bet indicates 
a bias. One who is entirely indifferent respecting 
an event rarely makes a bet respecting it. 

In Essex v. McPherson, 64 Ill. 349, a verdict 
was set aside upon the ground that one of the ju- 
rors had previously made a bet of a neck-tie that 
the result of the cause would be in favor of the 
prevailing party. The court said: ‘Fora juror 
to sit in the trial of a cause upon the result of 
which he has a wager depending, is a gross im- 
propriety and offensive to the sense of justice.” 
See Stafford v. City of Oskaloosa, 11 N. W.R. 668. 

A. new trial should have been granted. Re- 
versed. 








WEEKLY DIGEST OF RECENT CASES. 


APPELLATE PRACTICE—FEDERAL COURTS—APPEAL 

FROM DISTRICT TO CIRCUIT COURT. 

At the hearing in the circuit court of an appeal from 
the district court, the district judge who rendered 
the judgment appealed from can not, under sec. 
614 of the Revised Statutes, give a vote, even by 
consent of parties, when another judge is pres- 
ent; and the case can not be brought to this court 
upon a certificate of division of opinion be- 
tween him and the other judge. An information 
fora forfeiture under the internal revenue laws 
can not be brought from the circuit court to this 
court by appeal. United States v. Embolt, U. 8. 
S. C., October Term, 1881. 


BasSTARDY—LEGITIMACY OF A CHILD BORN IN WED- 
LOCK—PRESUMPTION. 

Where a child is born in wedlock, whether begotten 
before or after marriage, it is to be presumed the 
child of the husband; and this presumption is 
only to be rebuited by strong, satisfactory and 
conclusive evidence that the husband did not have 
access to the mother when the child was begotten. 
State v. Romaine, 8. C. lowa, April 5, 1882. 

CONTRACT — ASSUMPTION OF MORTGAGE— RIGHT 

OF ACTION. 

Each successive grantee who assumes the payment 
of an incumbrance remains bound to the grautor 
until the incumbrance has been jremoved, and so 
long as not discharged or released the holder of 
the incumbrance may accept and enforce it, and 
though each grantee has bound himself by a sep- 
arate agreement, all may be sued in one action, 
the last being held primaraily liable, and each 
in the inverse order of his contract. And in 
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such an action no averment of acceptance is nec- 
essary. The bringing of the suit is sufficient ev- 
idence of a previous acceptance. Nor is any no- 
tice of acceptance necessary ; but if the beneficiary 
tails to give such notice he may be defeated in his 
action by proof that the contract was rescinded 
before the service of the summons. Carnahan v. 
Jameson, S. C. Ind., April 20, 1882. 


G@ONTRACT—ANTECEDENT INDEBTEDNESS AS A CON- 

SIDERATION. 

One H, though an agent, purchased a stock of 
goods from A, for their full value, in satisfaction 
of a debt owing from A to H, and the payment of 
eertain other debts which H assumed, there being 
still other debts of which H had notice. In a con- 
test with a subsequent attaching creditor, held, 
that a verdict that H was a bona fide purchaser 
would not be disturbed. Keith v. Heffelfinger, 
S. CU. Neb.. April 4, 1882. 


CRIMINAL LAW—JUROR A NON-RESIDENT—FAILURE 


TO INTERROGATE JUROR A WAIVER OF OBJECTION. | 


One H was convicted of manslaughter and sen- 
tenced to imprisonment in the penitentiary. On 
the motion for a new trial certain affidavits were 
filed tending to show that one of the jurors who 
tried the case was not a resident of the county. 
Held, that the failure to interrogate the juror in 
his examination on his voir dire as to bis resi- 
dence was a waiver of that objection. Hickey v. 
State, 8. C. Neb., April 4, 1882. 


CRIMINAL LAW—JURY TRIAL—INCOMPETENCY OF 

JUROR—WAIVER OF OBJECTION. 

In a criminal prosecution for murder in the first de- 
gree, it was ascertained after the verdict was ren- 
dered that two of the jurors had voluntarily 
borne arms against the Governrent of the United 
States during the war of the Rebellion, and that 
their consequent disabilities had not been re- 
moved, and, therefore, that they were not elec- 
tors of the State of Kansas, and, therefore, were 
not proper persons to serve as jurors. No objec- 
tion had previously been made to these jurors 
serving inthe case, and it does not appear that 
any effort had been made previous to the render- 
ing of the verdict, to ascertain whether they were 
eompetent jurors or not. After the verdict was 
rendered, and the defendant found guilty of mur- 
der in the first degree, as charged in the inform- 
ation, the defendant then moved for a new trial, 
and also in arrest of judgment, because of the in- 
competency of these two jurors: Held, that the 
fact that these two jurors were not electors was 
not an absolute disqualitication, but only a ground 
for challenge; that their disqualification would 
have been a proper ground for discharging them 
from the jury before they were sworn, but it is 
not a sufficient ground for granting the defendant 
a new trial, or for arresting the judgment after the 
verdict was rendered; and, where no objection is 
made because of such disqualification until after 
the verdict is rendered, the objection is made too 
late. Statev. Jackson, 8. C. Kan., April 14, 1882. 


EVIDENCE—TRANSACTION WITII PERSON DECKASED 

—**OPPOSITE PARTY.’’ 

Action by appellant for partition. She and the ap- 
pellees were children of common ancestors, who 
had died intestate. Several of the defendants filed 
cross-complaints, setting up their ownership of 
specific parts of the property by virtue of deeds 
from their parents, and on the trial they called 
ene of their co-defendants to prove the delivery 
ef the deeds in the lifetime of the parents. Held, 





that the witness was an ‘‘opposite party” tothose 
who called him in respect to the matter about 
which he testified, within the meaning of the stat- 
ute (2 Rey. Stat. 1876, p. 1382),as each was a sole 
plaintiff in his respective counter-claim. and all 
theothers were defendants thereto. Nye v. Low- 
ry, S.C. Ind., April 19, 1882. 


INSOLVENCY — DEBTOR’s RIGHT TO PREFER HIS 


FATHER TO OTHER CREDITORS. 


A son who is actually indebted to his father has a 


right to prefer him to other creditors and to con- 
vey to him, in payment of his debt, enough of his 
property to meetit, even though he should not 
have enough left to pay the rest of his debts. 
State Bank of Fenton v. Whittle, S. C. Mich., 
April 5, 1882. 


INSURANCE, FIRE—CONSENT OF COMPANY TO AD- 


DITIONAL INSURANCE—CONSTRUCTION. 


A policy of insurance contained the provision that 


if the insured should have, or should thereafter 
make, any other insurance on the property, or 
any part thereof, without the consent of the com- 
pany written upon the policy, the policy should 
be void. He had, at the time of its issuance, 
$700 insurance in another company represented 
by the same agent issuing the one in question. 
This agent made the following indorsement onthe 
poliey: ‘*Seven hundred dollars additional insur- 
ance permitted.’’ Held, that this indorsement 
would, under the circumstances, be construed as 
an assent to the prior $700 insurance, but would 
not authorize $700 in addition thereto. Behrens 
v. Germania Ins. Co., 8. C. Iowa, April 5, 1882. 


JURY TRIAL—INCOMPETENCY OF JUROR—EFFECT 


UPON VERDICT. 

Where it appears from the preliminary examination 
of a juror as to his competency to serve in a par- 
ticular case, that he has actual knowledge of some 
of the material facts in the case; that he has had 
conversations with the plaintiff with reference to 
some of the material facts in the case, and that he 
has formed an opinion in the case; such juror 
should be discharged and not permitted to serve 
in the case. And where it further appears upon 
a motion by the defendant to set aside the verdict 
(which was in favor of the plaintiff and against 
the defendant for $4,030 damages), and for a new 
trial, that while the jury were deliberating upon 
their verdict, each juror stated an amount which 
he believed the plaintiff ought to recover, and 
this juror who had formed an opinion in the case 
fixed an amount greater than any of the other 
jurors, and the other jurors in order to effect 
an agreement with this juror, and to obtain a 
unanimous verdict, agreed to increase the 
amount which they had previously stuted, and 
the jurors did increase their amounts up to 
a uniform amount, and then the jury agreed 
unanimously upon and found this increased 
amount as their verdict: Weld, that the verdict 
should be set aside and a new trial granted to the 
defendant because of the incompetency of said 
juror. City of Salina v. Thompson, 8. ©, Kan., 
April 14, 1882. 


MORTGAGE—FORECLOSURE — DEFICIENCY CAUSED 


* 


BY FAILURE TO Pay TaXEs. 

In an action to foreclose a mortgage, where the 
mortgagor, who owned the premises, has died, 
the plaintiff is entitled in case of deficiency upon 
the foreclosure sale, to have it paid out of the 
mortgagor’s personal estate, and to have so 
much of such deficiency as is caused by the omis 
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sion of the mortgagor to pay taxes, so paid asa 
preferred debt. Mitchell v. Bowne, N. Y. Su- 
preme Court, December 23, 1881. 


NKGOTIABLE PAPER — NOTE INADVERTENTLY 

SEALED. 

in an action against an indorser by the holder of a 
note intended to be an ordinary negotiable note 
when made by the parties, but sealed inadvert- 
ently, the plaintiff can recover. Patterson v. 
Wilson, 8. C. Pa., Nov. 14, 1881. 


NEGOTIABLE PAPER— TRANSFER BY ASSIGNMENT 

OR SALE INSTEAD OF INDORSEMENT. 

The rule that a bona Jide holder of negotiable paper 
is not affected by prior equities of which he has 
no notice does not apply if he receives the paper 
from the original payee by assignment or sale in- 
stead of indorsement; be thus obtains no title 
superior to that of the payee, in whose name only 
he can sue, and the maker is therefore not pre- 
cluded from asserting equities that would have 
been valid against the payee. Spinning v. Sulli- 
van, S.C. Mich., April 5, 1882. 


NUISANCE—SLAUGHTER HOUSE—INJUNCTION. 

Defendant maintained a slaughter house from 
which he let flow blood and offal into a stream, 
rendering the water impure and offensive. Others 
maintained slaughter houses, breweries, etc., 
from which offensive matter was allowed to run 
into the same stream contributing to its pollution. 
Plaintiff was the owner of a flour mill on the same 
stream, and the offensive matter ran into his mill 
dam and mill race. Held, that plaintiff was en- 
titled to an injunction restraining defendant from 
allowing blood, etc., from his slaughter house to 
run into the stream, and would be entitled to 
similar relief as to the others allowing offensive 
matter to run into the stream, and that he might 
join all in one action. Held, also, that the acts 
mentioned constituted a public nuisance for 
which there can be no prescription. Slaughter 
houses are prima facie nuisances. Woodyear v. 
Schaefer, Md. Ct. App. 


O¥¥ICE—QUO WARRANTO—EXPIRATION OF TERM 

OF OFFICE PENDING PROCEEDINGS. 

In an action of quo warranto to determine the right 
of relator to the office of subdirector of a sub- 
district, an oflice to which no fees attached, the 
court, upon suggestion that the term of office in 
dispute had expired, dismissed the cause. Held, 
that its action was proper. State ex rel. v. Porter, 
S. C. Lowa, April 4, 1882. 


PLEADING — FRAUDULENT REPRESENTATIONS — 

NECESSARY AVERMENTS. 

In a complaint for deceit and fraudulent represen- 
tations in relation to the sufticiency of the mort- 
gage security, on the sale of a note and mortgage, 
there must be an averment that the mortgage se- 
curity is insufficient at the time the suit is com- 
menced, or an objection that the complaint does 
not state facts sufficient to constitute a cause of 
action when evidence is offered at the trial, should 
be sustained on the ground that no damage is 
shown. Foster v. Taggart, S.C. Wis., March 
14, 1882. 


RAILROAD COMPANY—CORPORATION—ULTRA VIRES. 

A railroad company ‘has the right, by virtue of its 

implied powers, and without direct authority be- 

ing given itin its charter, to borrow money and 

+ issue obligations therefor. Philadelphia, etc. R. 
Co. v. Stichter, 8. C. Pa., February 27, 1882. 





Usury — PAYMENT PRO TANTO UPON PRINCIPAL 

—SET-OFF. 

A plan of usury and of payments of interest upon 
an usurious contraet as payment pro tanto upon 
the principal are available as a defense in an ac- 
tion on the usurious contract; but when the ac- 
tion is dismissed without prejudice before being 
submitted to the court, such defense is not such a 
set-off or counterclaim as can be retained and 
tried by the court. New England Mortgage Se- 
curity Co. v. Aughe, 8. C. Neb., April 4, 1882. 

WILL—SUBSEQUENT MARRIAGE, 

Marriage and birth of a child do not work an abso- 
lute revocation of a wil] made before the mar- 
riage. The appointment of executors by such 
willis not affected by subsequent marriage and 
birth of a child. Arthur’s Appeal, 8. C. Pa., 
October 21, 1881. 


WRIT OF ERROR—DIVORCE CASE—DEATH OF PARTY 

—PROPERTY RIGHTS INVOLVED. 

A writ of error may be prosecuted from a decree of 
divorce, even after the death of one of the parties 
to the decree, as other interests affecting property 
rights ure involved. In such case the heirs-at- 
law of the deceased should be made parties. IJs- 
rael v. Arthur, S. C. Col. 








QUZRIES AND ANSWERS. 





[*,* The attention of subscribers is directed to this depart- 
ment,as a means of mutual benefit. Answers to queries will 
be thankfully received, and due credit given whenever request- 
ed. Tosavetrouble for the reader each query will be re- 
peated whenever an answer to it is printed. The queries 
must be brief; long statements of facts of particular cases 
must, for want of space, be invariably rejected. Anonymous 
communications are not requested. 


QUERIES. 


43. A deed for the conveyance of real estate is prop- 
erly acknowledged by grantor and grantee before a 
notary public. Parties to the contract agree that no- 
tary, before delivering deed to grantee, shall except 
two and one-quarter acres of land therein described. 
Notary never makes the correction. After death of 
grantor the deed is properly recorded. A stranger 
purchases the land from the original grantee. Can he 
hold possession of the land, or is the delivery to the 
notary an escrow, the conditions of which have never 
been complied with, and will that leave the title still 
in the heirs of the original grantor.” ¥. H. 

Keokuk, Iowa. 





44. A makes a lease to B of coal lands, reserving 
half a cent a bushel royalty. At the time the lease 
was made the statute fixed seventy pounds of coal as 
the weight of a bushel. A year ortwo afterwards 
the legislature changed the weight of a bushel of coal, 
and fixed it at eighty pounds. Now A demands that 
B shall pay him half a cent a bushel on every seventy 
pounds of coal, while B, being a law-abiding man, 
proposes to pay half a cent a bushelon every eighty 
pounds. Which is right? Z. 

Indiana. 





45. The Kansas statutes exempt as homestead the 
residence of the family, and previde that the home- 
tead ‘‘shall not be alienated without the joint con- 
oe 
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sent of husband and wife, when that relation exists,’’ 
ete. The wife, in one case, gives a quitclaim deed 
for the premises held as the homestead to the hus- 
band. Can he give a mortgage or deed to the home- 
stead without his wife’s signature? Doesthe quit- 
claim deed from her, and the mortgage deed from 
him, together make ‘‘joint consent of husband and 
wife?’ , G. 
Beloit, Kan. 





46. Ais ateacher ina public school; Bisa pupil 
of A. B becomes pregnant and charges A with being 
the father of the child; and A is arrested under the 
Bastardy Act, and to settle, or at least while the bas- 
tardy proceedings are pending, A marries B, but 
never lives with her as husband and wife. After 
marriage A is indicted under the following statute of 
Ohio, sec. 7024: ‘*A male person over 21 years of 
age, who is superintendent, tutor or teacher in a pri- 
vate or public school, * * * * who has sexual 
intercourse at any time or place, with any female, 
with her consent, while under his instruction, during 
the term of his engagement as tutor, ete., shall be 
imprisoned, etc.’’ Upon the trial of A upon that in- 
dictment, can B, she still being the wife of A, tes- 
tify? Is she a competent witness of the acts of. A and 
to the fact of intercourse which took place before the 
marriage and while she isa feme sole anda pupil? 
The common law being in force in Ohio in criminal 
eases. See Steen v. Ohio, 20 Ohio St. 333; and Whipp 
v. State, 34 Ohio St., 88. E. 

Jefferson, Ohio. 





47. A executes to B his note for the purcbase 
money of lots in the town of X, and receives from B 
title bond conditioned upon payment of the note. B 
afterwards places the note, for collection, in the 
hands of C. C collects by surrendering to A the 
note and taking an assignment to himself of the title 
bond, and thereupon brings against B his suit in 
equity for a decree vesting in him the title to the lots. 
What defense, if any, has B? C.G.S8. 

Fulton, Mo. 





QUERIES ANSWERED. 


Query 26. [14 Cent. L. J. 239.] Certain towns in 
Maine voted to pay to each drafted man $300 to 
go himself, furnish a substitute or pay his commu- 
tation. A having been drafied and accepted by 
the United States Surgeon, paid his commutation 
fee of $300, and the selectmen, under said vote, 
gave him an order accepted by the treasurer for 
said amount. A statute was subsequently passed le- 
galizing all the votes and doings of towns in this be- 
half. A brought suit against the town on his order, 
and the court decided that this act of the legislature 
was unconstitutional and void, and that the town had 
no legal right to pay, or raise money to pay, commu- 
tations to drafted men who did not enter the service; 
and A became nonsuited. Subsequently this order, 
with others of same nature, came into the hands of a 
citizen of Massachusetts by indorsement, who brought 
a suit thereon in the United States Circuit Court. 
After this last suit was brought, the town, at a legal 
meeting, under appropriate articles, voted to settle 
this last suit by paying a sum equal to the amount of 
the orders in suit, provided the plaintiff would not 
enter his action, and would pay all costs in said suit 
already incurred. He thereupon notified the town 
that he accepted their proposition, did not enter his 
action in court, and relieved the town from all costs. 
The officers of the town refuse to carry out this vote 
after a full performance on the pari of the plaintiff of 





all the conditions thereby imposed on him. Is the 
town liable under this last vote? Cc. 

Portland, Me. 

Answer. Did A actually go into service? If he did, 
then he was entitled to the $300 for the town so 
voted, and the statute legalized it. Unless that stat- 
ute was in conflict with the Constitution of Maine, 
the drafted man’s $300 was good as gold. But if, 
after A received his money, he failed to go into war 
himself, furnish a substitute or pay his commutation, 
then he would expose himself to the vindicatory 
clause of the statute, 1f one had been inserted by the 
enacting legislature, or to a civil suit by the corpora- 
tion t> recover the money, in case there had been no 
such clause. We presume, from the fact that A be- 
came nonsuited, under statement of case, was at- 
tributable to his not having entered the service. Asa 
natural consequence the advance of $300 was void ab 
initio, and no indorsement could confer upona citi- 
zen of Massachusetts the right to sue in the United 
States Circuit Court. Aliter, if the drafted man had 
entered the service, provided there were negotiable 
words in the order, or the citizen of Massachusetts 
would take it subject to the equities between the cor- 
poration and the drafted man. Thus far, all right; 
but the last proposition changes it. Pending the suit 
on the order, the town voted to settle, provided the 
costs were paid by plaintiff. We say pending suit, 
for C says ‘‘after the suit was brought;’’ and yet we 
do not know if the term is correct, for further on C 
says the transferee ‘*‘accepted the proposition, did 
not enter his action in court.’’ If costs had been in- 
curred the presumption is that the papers had been 
filed or the attorney had performed labor in the case. 
The town shows bad faith in law, when her officers 
refuse to carry out the vote. I think that the vote of 
the town to pay was ultra vires, as the drafted man 
had not kept faith with the town; but was it the duty 
of the officers, merely ministerial officers, to exercise 
their discretion and not pay, even after the plaintiff 
had performed his part of the agreement not to press 
the suit in the courts? Other questions, it is true, 
unfold themselves. Was it the board of aldermen, the 
city treasurer or the city attorney that refused to set- 
tle with plaintiff? Did the charter of the town, pro- 
vided there was one, allow the town .to vote a 
settlement, irrespective of their representative body, 
the board of aldermen? We presume it did, as C 
says, ‘‘at a legal meeting, under appropriate articles, 
voted, etc.’’ Unless some citizen had filed his bill to 
enjoin the officers from paying plaintiff, it seems that 
they ought not to be judges of their official acts, com- 
manded so to do by a legal vote of the town. Most 
towus require accounts against the same to be voted 
upon by the aldermen, then the treasurer pays them. 
If this town that C embraces in his query, had the 
power to so vote, then they ought not to be allowed 
to escape their self imposed liability. If they had 
never taken such vote, A could not recover; but as 
they persuaded plaintiff A to withdraw his suit under 
certain promises, and legalized what, according to 
my reasoning, was questionable, the law ought to 
hold them to their agreement under the last vote. If 
A had any show of un action, the vote of the town has 
probably lost him his right by lupse of time, and by 
tulling him into a tranquility which he thought was 
real, but which the town thought fictitious. 

Savannah, Ga. R. D. W., Jr. 





Query 10. [14 Cent. L. J. 137.] In 1873, A owned 
two houses, Nus. 62 and 64, Columbus Avenue, 
Boston, each valued at $25,000. In that year, he 
gaye B a mortgage on both houses for $30,000, 
which was duly recorded. He afterwards, in the 
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same year, gave C a second mortgage on No. 64 for 
$5,000. Being close for money, after the panic 
in 1873, he sold D No. 62, subject to the mortgage 
for $4.800 cash. C afterwards, in 1877, foreclosed 
his mortgage and sold the lot No. 64to E for $200, 
who immediately reconveyed the same to him. In 
1879, both C and D being in possession of lots 64 
and 62 respectively, B foreclosed his mortgage, sold 
both houses and realized $4,800 over his mort- 
gage. Both C and D now claim the surplus, and B 
will probably be compelled to bring interpleader. To 
whom should the $4,800 be given? Cite authorities. 

Boston, Mass. B. 

Answer. We think the above question can be briefly 
disposed of on familiar principles of law. Assuming 
that both properties were sold at once, or for equal 
sums, C possessed lot 64, and owned it in fee, D pos- 
sessed lot 62 and also owned it in fee; both of said 
lots were thus held by C and D, subject to the mort- 
gage of B for $30,000. Suppose C and D had each 
paid to B $15,000, they could then have had the said 
mortgage released, and would have held their said 
property free from encumbrance of the value of $25,- 
000 each; butas they did not do that, the property of 
both of equal value was sold, and the incumbrance 
was paid, leaving a balance of $4,800 to be paid to the 
execution debtors. See 2G. & H., 252, sec. 479. 
In the absence of a local statute to the contrary, we 
claim that the said balance ‘should be divided, and 
$2,400 of it paid to each C and D. 

Monticello, Ind. TuHos. N. BRUNELL. 


Query 33. [14 Cent. L. J. 276.] Under the laws of 
Oregon, the mortgagee of a chattel mortgage has but 
a lien upon the property,and can not acquire any title 
until foreclosure and sale. February 1, 1880, A 
gives a mortgage on mare with foal, but foal is not 
mentioned. Colt is foaled May 1, 1880. Debt se- 
cured, but not due until September, 1880. Can 
mortgagee subject the colt to payment of mort- 
gage debt? In other words, does the mortgage attach 
to the colt? Ww. 

Portiand, Oregon. 

Answer No. 2. If the mortgagee can show that the 
offspring was conceived prior to the date of the mort- 
gage, or since the birth of such offspring the mort- 
gagee or his agent has had open possession of such 
young, the mortgage attaches to such young, as well 
as to its mortgaged dam. Thorpe v. Cowles. 7 N. W. 
Rep. 677. C. C. HOWELL. 

Grand Rapids, Mich. 


Query 40. [14 Cent. L. J. 319.] A man married 
a lady in Cleveland about 1876, on short acquaint- 
ance. They, in a few years, learn that they were 
own (first) cousins. Since then, in consideration 
of family rights, and several reasons not specified 
as conditions for divorce in Ohio law, they de- 
sire to separate and not live as husband and wife 
longer. They have no children. On what conditions 
can they be made free from such marriage relations 
See S. & C., 855, sec. 1; Rev. Stats. 1880, sec. 
6384. E. B. B. 

Cleveland, Ohio. 

Answer. Section 6384 Rev. Stats., prohibits persons 
nearer of kin than second cousins from marrying. 
1 Blackstone, 4386, says: ‘*These civil disabilities 
make the contract void ab initio, and not merely void- 
able. Not that they dissolve a contract already 
formed, but they render parties incapable of forming 
any contract at all; they do not put asunder those who 
are joined together, but they previously hinder the 
junction. And, if any persons under these legal in- 





capacities come together, it is a meretricious and not 
a matrimonial union.’’ Compare 20 Ohio, 1. 

Zanesville, Ohio. W. H. CUNNINGHAM, JR.,, 

Query 42. [14 Cent. L. J. 319.] In a suit by the 
wifc against the husband, in Kansas, for a divorce 
and alimony, and in which a divorce is granted to the 
wife, can the interest of the husband in and to a tim- 
ber entry takeu under the United States land laws, 
be reached under a decree of alimony in favor of the 
wife, where the title to said timber entry is still in 
the Government? H. 

Phillipsburg, Kan. 

Answer. The husband has no vested right and no 
ownership in lend until final certificate issues. Walk- 
er’s Am. Law (6th ed.), note 6, p. 42; 6 Kan. 112, 3d 
sec. syllabus; 15 Wall. 77 (Yosemite Vailey Case). 
Section 4 of the Timber Culture Act (June 14, 1878), 
provides: ‘*That no land acquired under the provi- 
sious of this act shall, in any event, become liable to 
the satisfaction of any debt, or debts, contracted prior 
to the issuing of the final certificate therefor.’’ The 
decree of divorce and alimony isa judgment, and a 
judgment is a debt (Freem. on Judg. (2nd ed.), sees. 
217 and 314), and this debt is contracted prior to the 
issuing of the final certificate for the timber filing and 
the land so filed upon, is not liable for alimony. 

Beloit, Kansas. G. 








RECENT LEGAL LITERATURE. 





STAR CHAMBER CASES. Star Chamber Cases, 
showing what cases properly beiong to that 
court. Reprinted from the edition of 1630 or 
1641. Boston, 1881: Soule & Bugbee. 

This handsome little volume, as appears from 
the title page, is a reprint of a work originally 
published in 1630, of which it seems to be a 
fac simiie, and, as shown by the old title 
page, was ‘collected the most part out of Mr. 
Crompton, his Booke, entitled The Iurisdiction 
of Divers Courts.” 

Of course it is not to be supposed that much of 
the contents of this book will be found of practical 
value to the mere legal practitioner. But such 
members of the profession as are blessed with the 
opportunity and inclination to study the princi- 
ples of their craft scientifically, will recognize at 
once the importance of a thorough familiarity 
with the sources of the law, and the history of its 
development. ‘To such a reader, a reprint of this 
character can not fail to be valuable and suggest- 
ive. 

One of the most interesting features in the cases 
recorded is the frequency with which various pre- 
cautions to preserve the purity of trial by jury 
reappear. For instance: ‘‘Note that Turers which 
take money and are attainted shall not be put in 
Assize, Iuries or Enquests, but shall be sent to 
prison, and moreover punished at the King’s 
Pleasure. 5 Edw. 3, ca. 5.” Again: “‘A man 
took money to give a verdict, although he gave 
no verdict yet notwithstanding he shall be fined. 
Dier 95, Fitz. Nat. br. 171,21 H. 6,2." And, 
again: ‘**Note that one G writes his letter to a 
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Iuror to appear betweene L and C D, and to do 
his conscience, and he was fined at twenty pounds 
here, because he had nothing to do with the mat- 
ter. Circa 27, Eliz. Here note that no man 
ought to meddle in any matter depending in 
suite. where hee hath nothing to doe.’’ This last 
doctrine is of such a character as to lead one to 
admit the righteousness of the boast that the 
common law was the perfection of common 
sense. The work is well printed upon heavy pa- 
per. The binding is dark calf, handsomely em- 
bossed. Altogether we have never seen a richer 
and more attractive dress bestowed upon a law 
book. / 





AMERICAN LAW DiGEstT. The American Law 
Digest and Legal Directory. Part First Von- 
tains a Summary of the most Important 
Branches of Commercial Law of the Several 
States of this Union, and its Territories, Re- 
vised to date of issue, with reference to author- 
ties, where accessible, brief and concise, with 
sice notes, giving a ready reference to each 
subject; also forms adapted to the laws of each 
State. Part Second—full statements, showing 
time, places of holding United States and State 
Courts in each State. District or County, also 
list of Supreme and Circuit Court judges. 
Part Third—Legal Directory, a list of reliable 
Business Attorneys in every county and im- 
portant town of the United States and Terri- 
tories. St. Louis, 1882: Wm. F. Wernse & Co. 
The plan and scope of this work is fairly indi- 

cated by the title page. The digest of laws is 
more than usually meritorious as judged by the 
standard of kindred works, and is fortunate in the 
methed and arrangement. The list of attorneys 
seems quite full, and, so far as we can judge from 
the names furnished from the local bars of places 
with which we are familiar, is carefully and pru-~ 
dently compiled, with a view of including only 
the names of the most reliable men. 








LEGAL EXTRACTS. 





LAW AND OUTLAW. 

The case of the Missouri bandit is a curious in- 
stance of what may be done with adroit manipu- 
lation of legal instrumentalities. The observer is 
startled at the result and the rapidity with which 
it was reached; and were it net for the general 
relief at the fact that an outlaw whom justice 
failed to take has been removed, the disregard of 
the safeguards of justice, in effecting his removal, 
would provoke universal condemnation. The 
Governor finding that the legitimate and proper 
methods of criminal justice were powerless, or at 
least defied with impunity, took an adroit and 
reckless western,way of meeting an outlaw with 
outlawry. He offered a reward for the capture of 
the robber, dead or alive. This was not an offer 
of reward for killing, but an offer for capture, 





notwithstanding killing. As a criminal may, un- 
der some circumstances, be killed in the melee 
resulting from an attempt to arrest him, the offer 
of a reward for bringing him in might, it was 
thought, be properly qualified by declaring that 
it should be payable whatever the result in this 
respect should be of the attempt to arrest. The 
companion who sought the reward naturally 
thought killing the easiest way to arrest. The 
law officers having advised the Governor that he 
could not pardon an unconvicted murderer, an 
indictment was promptly found, a plea of guilty 
put in, and conviction obtained as a foundation 
for pardon. Gabe + 

The satisfaction of the community at being rid 
of a desperado is a poor offset for their permit- 
ting such measures to be taken in the name of 
law. It is the worst form of lynch law, for it 
borrows the garb of justice itself. The repetition 
of such measures would be a graver symptom of 
the decay of justice than the repetition of such a 
career as that which was then brought to an end. 
—New York Daily Register. 








NOTES. 





—A quack doctor in Chicago, who was re- 
cently sued for malpractice in the treatment of a 
female patient, called to his assistance a limb of 
the law who bore a similar relation to that profes- 
sion that the doctor did tohis. He astonished his 
opponent, the court, and attorneys, by pleading 
the statute of frauds, by which, without a writ- 
ten contract, ‘‘no person shall be held to answer 
for the debt, default, or miscarriage of another.” 

——tThe reader interested in observing the de- 
velopment and amelioration of the criminal law, 
should examine The King v. Dangerfield, 3 Mod. 
68. The defendant was convicted of publishing 
a libel, wherein he had accused the king, when 
Duke of York, that he had hired him to kill the 
late King Charles, etc. On Friday, June 20, 1683, 
he was brought to the bar, where he received the 
following sentence: ‘*That he should pay a fine of 
five hundred pounds ($2,500); that he should 
stand twice in the pillory, amd go about the 
hall with a paper in his hat signifying his 
crime; that on Thursday next he should be 
whipped from Aldgate to Newgate, and on Sat- 
urday following from Newgate to Tyburn.”’ The 
sentence was duly executed. As he was return- 
ing in a coach on Saturday from Tyburn, one 
Robert Francis, a barrister of Gray’s Inn, asked 
him in a jeering manner ‘whether he had run his 
heat that day?’ He replied in scurrilous words; 
whereupon Francis run him in the eye with a 
small cane, of which wound Dangerfield died on 
the following Monday. Francis was indicted; 
and, upon not guilty pleaded, was tried at the 
Old Bailey, found guilty, and executed at Tyburn 
on Friday, July 24, 1685. 





YUM 





